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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3721 
VIRGINIA: 
In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on Wednesday the 8th day of 
March, 1950. 
ERNEST G. FLOYD, 
against 
Plain tiff in Error, 
COMMONWEALTH OF VIRGINIA, D~fendant m Error. 
From the Corporation Court of the City of Lynchburg. 
Upon the petition of Ernest G. Floyd a writ of error and 
supersedeas is awarded him to a judgment rendered by the 
Corporation Court of the city of Lynchburg on the 28th day of 
September, 1949, in a prosecution by the Commonwealth against 
the said petitioner for a felony, but said supersedeas is not to 
operate to discharge the petitioner from custody, if in custody, 
er to release his bond if out on bail. 
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. Virginia: 
Ernest G. Floyd, 
v. 
RECORD 
Commonwealth of Virginia. 
Pleas before the Honorable S. Du Val Martin, Judge of the 
Corporation Court for the City of Lynchburg, at the court 
house thereof, on the 28th day of September, 1949, and in 
the 174th year of the Commonwealth. 
Be it remembered that heretofore, to-wit, at Lynchburg 
Corporation Court, September 6th, 1949, 
John L. Caskie, Foreman, Thos. W. Gilliam, Harry R. Brown, 
William A. McKenna, Julian H. Addison and R. Jessee Merri-
man were sworn a Special Grand Jury of inquest in and for the 
body of this city, and having received their charge, withdrew 
and after some time returned into court and presented: 
An indictment against Ernest G. Floyd for Malicious Wound-
ing with intent to Main, etc., in Viol. Sec. 4402, a true bill. 
The said indictment is in the words and figures following, 
to-wit: 
State of Virginia, 
Lynchburg, to-wit: 
In the Corporation Court of the City of Lynchburg. 
The Grand Jurors of the Commonwealth of Virginia 
page 2 } in and for the body of the City of Lynchburg, and now 
attending the Corporation Court for the said city, 
upon their oaths present: That Ernest G.' Floyd, on the 16th 
day of August, 1949, within the said city, in and upon one Law-
rence Gilbert unlawfully did make an assault, and him, the said 
Lawrence Gilbert, then a.nd there unlawfully, feloniously and 
maliciously did strike, beat and wound with a blunt instrument, 
the exact kind and description whereof is to the Grand Jurors 
unknown, being a blunt instrument in the nature of a black-
jack and slung-shot and being a weapon other than nature's 
weapons, with intent then and there, the said Lawrence Gilbert, 
feloniously and maliciously to maim, disfigure, disable and kill, 
against the peace and dignity of the Commonwealth of Virginia. 
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This indictment found at the September Term, 1949, of the 
Corporation Court of Lynchburg, on the evidence of J.E. Frank-
lin, W. H. Phlegar, Lawrence Gilbert, Henry Holt, Jr., W. B. 
Miller and Thurman Foster, witnesses sworn and sent to the 
Jury by the Court. Commonwealth v. Ernest G. Floyd. In-
dictment for Malicious Wounding with Intent to Maim, etc., 
in viol. Sec. 4402. A true bill. John L. Caskie, Foreman. 
At another day, to-wit, at Lynchburg Corporation Court, 
September 27th, 1949. 
This day came the Commonweal~'s attorney, and the said 
Ernest G. Floyd, who stands indicted of malicious wounding, 
appeared by his attorney, as well as in his own proper person in 
discharge of his recognizance, and being arraigned, pl~aded riot 
guilty, and thereupon came a jury, to-wit, H. C. Ballagh, W~ 
Abbot Henderson, Warren T. King, Clarence Brown, Theo. G~ 
Boswell Ernest C. Thaxton, W. C. _Blair, James D. 
page 3 } Currier, Earnest Mosby, N. T. Gorchoff, T. F. Harwood 
and F. P. Kavanaugh, who, having been fluly summoned, 
selected, tried and sworn according to law, and having heard 
the evidence, in part, were adjourned until tomorrow morning 
at nine-thirty o'clock. And the defendant is ordered to appear 
before the court tomorrow morning at nine-thirty o'clock. And 
the defendant's recognizance shall remain in full force and effect 
until this. case is finally disposed of, according to law . 
. And now at this day, to-wit, at Lynchburg corporation court, 
September 28th, 1949, the date first hereinbefore mentioned. 
This day came the CommoQ.wealth's attorney, and the said 
Ernest G. Floyd, who stands indicted of malicious wounding, 
and who, upon his arraignment on yesterday, pleaded not guilty, 
appeared by his attorney, as well as in bis own proper person in 
discharge of his recognizance, and the jury sworn on yesterday 
for the trial of this case, appeared according to their adjourn-
ment, and having heard the evid~nce and argument of counsel, 
returned the following verdict, to-wit, "We the jury find the 
defendant, Ernest G. Floyd, guilty of maliciously wounding as 
charged in the within indictment and fix his punishment at six 
years in the penitentiary. N. T. Gorchoff, Foreman." There-
upon, said defendant by his attorney moved the court to set 
aside said verdict upon the ground that it is contrary to the law 
and the evidence, and upon the further ground that the court 
erred in instructing the jury, which motion the court overruled, 
and the said defendant by his attorney excepted. 
page 4 } Thereupon, it being demanded of him if anything for 
himself he had or knew to say why the court should not 
proceed to pronounce judgment against him according to law, 
and nothing being offered or alleged in delay thereof, it is con-
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sidered by the court that the said Ernest G. Floyd be confined 
in the public jail and penite:Mtiary house of this Commonwealth 
for the aforesaid term of six years, to be computed from the date 
of this judgment, no time having been spent in jail awaiting 
trial, and that he pay the costs of this prosecution. And it is 
ordered that the sergeant of this city, ·upon a proper warrant 
from the lawful authorities of said penitentiary, do deliver the 
body of the said Ernest G. Floyd to the duly authorized agent 
of the superintendent of said penitentiary, to be conveyed hence 
to said institution, therein to be treated in the manner directed 
by law. At the instance of said defendant by his attorney who 
intimated his, intention to apply for a writ of error and super-
sedeas, the court doth order that execution of the foregoing 
judgment be suspended for the period of sixty days from the 
date thereof; • and the said defendant is allowed bail. There-
upon, said Ernest G. Floyd, together with H. D. White, his 
surety, who justified as to his sufficiency, was duly recognized 
in the sum of $3,500.00, upon condition that if the said Ernest 
G. Floyd shall make his personal appearance before the cor-
poration court for the city of Lynchburg, at the court house 
thereof, at the expiration of sixty days from this date, the date 
of the judgment aforesaid, or sooner if so ordered by the court, 
to answer said judgment, and shall make his personal appearance 
at any time or times to which this case may be con-
page 5 } tinued or further heard, before any court, judge or 
justice having or holding any proceeding in connection 
therewith, to answer said judgment and for the offense of which 
he was convicted, and shall not depart thence without leave of 
court, judge or justice, then said recognizance to be void, other-
wise to remain in full force and effect. 
page 6 } Virginia: 
In the Corporation Court for the City of Lynchburg. 
Commonwealth of Virginia, Plaintiff, 
v. 
Ernest G. Floyd, Defendant. 
Stenographic report of the testimony, together with the mo-
tions, objections and exceptions on the part of the respective 
parties, the instructions offered, amended, granted and refused, 
and the exceptions thereto, and other incidents of the trial of 
the case of Commonwealth of Virginia v. Ernest G. Floyd, on 
September 27th and 28th, 1949, before Honorable S. DuVal 
Martin, and Jury, in the Corporation Court for the City of 
Lynchburg, Virginia. 
Ernest G. Floyd y. Commonwealth 
Dr. L. H. Harris, 
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Present: Mr. W. T. Spencer, Jr., Com.momvealth'.i•Attorney. 
Mr. Royston Jester, III, counsel for defendant. 
Reported by 
C. R. McCARTHY and 
MRS. ELLA JONES BOYER, 
Court Reporters. 
page 7 ~ Note: On moticn of the Ccmmonwealth's Attorney all 
witneEEes were sworn and excluded from the court 
rocm. 
DR. L. H. HARRIS, 
I1aving been fast duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. What are you initials, Doctor? 
A. L.H. 
Q. You are Dr. L. H. Harris, resident surgeon at Lynchburg 
General Hospital, are you not? 
A. Yes, sir. 
Q. Did you see and treat for certain injuries a white man 
named Lawrence Gilbert sometime on or about August 16th, 
1949'? 
A. That is right. 
Q. Will you tell the court and jury the location, condition 
and extent of these injuries? 
A. This person had two lacerations on his scalp-I mean by 
that, al:ove the hair line. One was in the middle about an inch 
long and one was on the left side about an inch long. Then 
he had a short laceration about half an inch long on the ear and 
he had about a one-inch laceration on the left temple. They 
were jagged lacerations, we call them, or contused lacerations. 
That means they were jagged, not cut but torn. 
page 8 t By The Court: 
Q. Was the skin broken? 
A. The skin was broken and bleeding. The scalp wounds 
were moderate. They were to the skull. They go that deep 
when they are hit that way by some object. 
By Mr. Spencer: 
Q. What would you say, without knowing what it was, was 
the nature of the instrument that caused that·? 
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A. When we have contused lacerations it indicates some 
blunt instrument. It was not a cut wound with a knife. It 
wasn't a knife cut or glass. It wasn't a clean cut. Then, in 
addition, he had what we call an abrasion of the left shin which 
was quite extensive. It was about two or three inches long and 
an inch or two wide. It was bruised with the skin off. It was 
not a cut but like you would say you break the bark on the skin, 
and that was the extent of the injuries as far as I could determine. 
Q. Did those require suturing? 
A. Yes. I think, the best I can remember, we put several 
sutures, I think around 12 or 14 sutures in his face and scalp. 
We did not suture the leg. 
Q. But those four wounds in the head each required stitches? 
A. Yes, sir, they did. 
Q. And you said, I believe, they went to the skull? 
A. Yes, sir. 
page 9 ~ Note: Mr. Spencer has the City Sergeant bring Mr. 
Lawrence Gilbert in and has him stand in front of the 
witness. 
Q. (indicating on Mr. Gilbert's leg) Is this the leg injury? 
A. Yes, sir .. 
Q. What did you observe about that? What appeared to 
have caused that? 
A. Well, I don't know. That can come from either falling 
over a plant or street corner or most anything. 
Q. Was it a sort of mat burn? 
A. What you might call, you ~ort of bark the skin. 
Q. Will you take Mr. Gilbert in front of the jury, have him 
lean over, and show them the places that you sewed up? 
A. (doing as requested) There is one here and there was one 
over on the left side, a slight curve in it. Then this is the little 
hole in the ear, the left ear. Then the temple wound was here. 
The the one on his shin, it still has a scab. I haven't seen it 
lately-in other words, this part here, the bark was knocked off 
from here to here. 
Q. Could that have been made by kicking him? 
A. Any blow, any blunt blow like a kick or a fall. Anything 
could do that. 
Q. Now, Doctor, the human head, is the skin thin or thick 
at that point? 
A. The skull (indicating) is thicker here than it is 
page 10 ~ up here. 
Q. Is that a dangerous area. in which to strike a 
blow? 
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A. This (indicating) is the temple. That was slightly low 
on the temple. This is more the temple up here. 
Q. That would be the temple region? 
A. Yes. This blow just happened to be slightly under the 
temple bone but in the temple region. 
By Mr. Jester: 
No questions. 
By The Court: 
Q. One minute, Doctor. Is there any permanent scar ·or 
disfigurement left on this man as a result of the wounds? 
A. The scars as we see then now will be pretty permanent 
except they will get white and the same color of the skin. They 
are slightly pink now. There will be scars but the ones up in 
the hair probably won't show unless he gets ball, but they will 
be scars, and will whiten up and become like the natural skin. 
The one on the shin is not completely healed, still has a scab on 
it1 but that should heal. Q. Will there be permanent scars and disfigurement-using 
the word "disfigurement" to represent any permanent disfigure-
ment to any part? _ . 
page 11 } A. Your Honor, he will have scars. As far as 
cosmetically-
Q. (interposing) I don't care about cosmetically. The ques-
tion is whether his body has been disfigured permanently from 
the way the Allmighty made it? 
A. Yes, sir, there will be scars there permanently. 
The .witness stands aside. 
LAWRENCE GILBERT, 
having been first duly sworn, testifies as follows: 
DIRECT EXAlvUNATION 
By Mr. Spencer: 
Q. Your name is Lawrence Gilbert? 
A. Yes, sir. 
Q. How old are you, Mr. Gilbert? 
A. 33. 
Q. Where do you live? 
Q. I live at 736 Selane Street. 
Q. That is where? 
A. Right off of V. E. S. Road. 
Q. What do you do? 
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A. I work for Lavino Company. 
Q. Are you any kin to Mr. Adam Flint up there? 
A. He is my uncle. 
page 12 } Q .. Is the job you have up there a pretty good job? 
· A.,. Yes, sir. 
Q. How long have you been working for them? 
A. I ha v~ · been working for them for 17 years, ever since I 
was a bov. 
Q. 17 years and you are now 33? 
A. Yes, sir. 
Q. Were you in the service? 
A. Yes, sir. 
Q. Did that include the time you were in the service? 
A. It included the time I was in service. 
By Mr. Jester: I object to that. 
By the Court: Objection sustained. It doesn't make any 
difference whether he was in the service. (addressing the jury) 
You gentlemen disregard that. 
By Mr. Spencer: 
Q. Mr. Gilbert, were you in Lynchburg on the afternoon of 
the 16th of August of this year? 
A. Yes, sir. 
Q. It is charged here that Mr. Floyd beat you with some 
blunt instrument in the nature of a slung shot. I wish you 
would tell the court and jury as well as you can remember where 
you went and what you did that afternoon and that evening up 
to the time that you were slugged. 
page 13 } A. Well, that evening I drank, I think, three beers 
in Mr. Rip Floyd's place. 
Q. Talk loud enough for the gentlemen on the back line to 
hear you. 
A. I drank three beers that evening and then just before the 
A. B. C. Store closed I went and got this pint of gin and me and 
my boy friend went down to under the Virginian Hotel and took 
a drink of it, and during the time wa was in thei:e another guy 
came in and I give him a drink of it. Then in just a little while-
wasn't drinking too much then-I came out and met Mr. Tolley 
and he said, "Now, don't forget you got to work. If I was you 
I wouldn't drink any more of that gin. You have to go to work 
at 11 :00 o'clock." 
By Mr. Jester: I am objecting to any conversation between 
him and Mr. Tolley. 
Ernest G. Floyd v. Commonwealth 
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By the Court: Objection sustained. (addressing jury) Dis-
regard any conversation between the witness and Mr. Tolley 
unless the prisoner was present. 
The witness: I will start from where he was preseent. I was 
eating in his place-
page 14 ~ By Mr. Spencer: 
Q. Did you at that time realize you had to go to 
work that night? 
A. Yes, sir. 
Q. Did you stop drinking at that time? 
A. Yes, sir, I stopped drinking at that time. 
Q. Were you pretty tight up to that time'? 
A. Yes, sir, I was kind of high. 
Q. Yet you can recall everything up to there? 
A. Yes, sir. So I went in to eat so I could kind of sober up a 
little bit and go home and get some sleep, and during the time I 
was in Mr. Floyd's place I had no coat on and had this gin in 
my back pocket; so after I finished eating Mr. Floyd came around 
and told me, said, "You know I can't allow that stuff in my 
place open." I said, "Well, I haven't done anything in here. 
If you don't want me in here call the law and have me put out." 
So this Miller boy, he was in there, and he said, "Gilbert, I think 
I think the best thing for you to do is to get out if they don't 
want you in here with gin in your pocket." So I went on out-
side and it kind of fretted me because this Miller boy had butted 
in. When he came out I said, "What did you have to do with 
this any way'?" That is what I asked the Miller boy. I said, 
"I don't think you should butt in anybody's business like that." 
Of course, he was giving me some mighty nice advice, 
page 15 ~ telling me to get out of there, and I said, "I expect 
you better roll your sleeves back up because I am going 
to give you a pop." He said, "Oh, you go on oyer there and 
beat Rip Floyd." Rip was standing on the outside of the place. 
He said, "He is the one that ordered you out." · 
Q. He told you to go on over and whip Rip Floyd? 
A. "Whip Rip Floyd, he is the one that ordered you out of 
the place. I don't even work in there any more." I said, "Oh, 
R1p is too big for me to jump on. Just forget about what I 
said to you." That is what I said to the boy, to Miller. 
Q. Did you shake hands with him? 
A. I shook hands with him. In the meantime this Holt boy, 
when I went down the street I had already offered him a drink 
of the gin and he came out from in Mr. Floyd's place and said, 
"I'm ready to take that drink of gin now." I said, "Where 
J 
I. 
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would be a good place to take it at?" He said, "Down 6th 
Street." So we went down-
By Mr. Jester: I am objecting to all conversation that did 
not take place in the presence of Mr. Floyd. 
By the Court: The objection will be sustained. 
By Mr. Spencer: This evidence is not offered for 
page 16 } the truth or veracity of it. It is merely by way of 
explanation of his movements. . 
By the Court: I don't want any explanation of his move-
ments. That is immaterial. · 
Gentlemen of tbe Jury, disregard all this hearsay evidence, 
what this man told him and some other man told him. 
The witneE!S: Well, Holt and myself went on down the street 
to take the drink and when we got down to where we were to 
take the drink somebody popped me in the back of my head 
and·knocked me off of my feet. 
By Mr. Spencer: 
Q. ·where did you go to take the drink? 
A. Down 6th Street, ,right in there where the Gas Company 
door is there. Some cars were parked there and it was right 
near the corner where you go around to Mr. Floyd's place too. 
Q. You mean by that the back of the building? 
A. We wasn't at the back. We was up on 6th Street right a.t 
the door, a door that goes in at the Gas Company there. 
Q. How far is that from the drive-in? 
A. The corner right there, it is about maybe three of four 
steps. 
page 17 } Q. Three or four steps before you get to the drive-
in behind the Gas Company? 
A. Yes, sir. 
By the Court: 
Q. How far is the door from Main and 6th Street? How far 
down 6th Street from Main is the door you are talking about? 
A. It is almost a block down there-no, it's about in the middle 
of the block. Whoever hit me hit me and knocked me down on 
my knees and then just kept beating me. I never did see the 
the man's face that hit me. 
By Mr. Spencer: 
Q. You never did see who hit you at all? 
A. I never saw the man's face that hit me. 
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Lawrence Giblert. 
By the Court: 
Q. Hit you from behind? . 
A. Yes, sir. · ~ 
Q. While you and Holt were taking a drink? 
11 
A. I went to take the pint out to give Holt a drink and the 
lick came. · ·-· · 
By Mr: Spencer: 
Q. You can't give any other account of it? 
A. No, sir. I didn't see who hit me. 
Q. Do you know anything about who kicked you? . 
A. No, sir, I don't. When the first lick hit me it knocked rne 
about halfway out. I didn't r~member what happened· 
page 18 } then. 
l3y the Court: 
Q. Do you know where that lick was? 
A. I think it was right in the back of my head or on the side 
of my jaw one. I don't know exact,ly where I was first hit after 
he lmocke<l me about halfway out., and then I crawled up the 
street and called the officer .. 
By Mr. S}mncer~ 
Q. Did you call the officer or d d the officer find you? 
A. I was hollering for the officer. 
Q. Were you hollering for help and the officer came in re-
sponse? 
A. Yes, sir. 
Q. You say Mr. Floyd was standing in front of his place when 
you came back and stopped to speak to Miller? 
A. Yes, sir. 
Q. Your first idea was to start a quarrel with Miller? 
A. Yes, sir. 
Q. To quarrel with Miller because he had told you to get out 
too? 
A. Yes, sir. 
Q. Then when he referred you to Rip you changed your mind? 
A. Yes, sir. 
page 19 } Q. Well, did you see what became of llip, see which 
way he went? 
A. No, sir, I didn't see which way Mr Floyd went. 
Q. You know Holt came up and said, "I want that drink you 
promised me?" 
- A. Yes, sir, he wanted a drink. 
Q. Where was it you got with Holt? 
A. He came out of Mr. Floyd's place. 
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Q. And he told you he wanted that drink and walked with 
you down to the corner and down to this door? 
A. Yes, sir. 
By the Court: 
Q. Did you have any conversation with Mr. Floyd on that 
occasion after you started an argument with Miller which wound 
up in a peaceful solution and you shook hands and he had re-
ferred you if you wanted to beat anybody there was Mr. Floyd, 
take him on, and you told him he was too big for you ·t 
A. Yes, sir. 
Q. I say during that conversation with Miller at that time did 
you have; any: conversation with Mr. Floyd·? Did you say any-
thing to him'? 
A. I told him if he didn't want me in there to call .he law and 
put me out, if I was doing anything wrong. 
Q. I thought you told him that while you were. in the 
place. 
page 20 t A. That was in the place. I didn"t say anything to 
him on the outside, no, sir. 
Q. I am referring to the time that you were on the outside. 
A. No, sir, I didn't say anything to him on the outside. 
CROSS EXAMINATION. 
By Mr. Jester: 
Q. Mr. Gilbert, how much do you weigh? 
A. I weigh 189 pounds. 
Q. 189 pounds and I believe you say you are 33 years old? 
A. Yes, sir. 
Q Now, you had gone into Mr. Floyd's place several times in 
the past before August 16th, had you not? 
A. Sure, I had went in there. 
Q. In other words, that is a frequent place for you to go'? 
A. No, sir, not frequent. I go to a whole lot of places in town. 
Q. You go to a whole lot of places in town? 
A. Yes, sir. 
Q. Now, as a matter of fact, weren't you there on the Saturday 
night before this disturbance occurred on Tuesday? 
A. I don't know whether I was or not. I couldn't re-
call. 
page 21 } Q. Doesn't it refresh your recollection any that 
you went in the kitchen after Mr. Floyd that night? 
A. No, sir, I never have went in the kitchen after Mr. Floyd. 
Q. Never have been in the kitchen? 
A. No, sir-ee. 
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Q. Now, on the night that this trouble took place you went to 
his place about what time? · 
A. When I went in to eat supper? 
Q. That is right. 
A. I went in there about 7 :00 o'clock, I reckon, 7 :00 or 10 
minutes after 7 :00 or maybe 20 minutes after 7 :00. 
Q. Did you take a seat? 
A. I sat on a stool next to the counter. 
Q. Which stool? 
A. I don't know. Wasn't nobody in there but me on the stools. 
Q. Nobody but you in the place? 
A. Me and Miller. Miller was sitting on one. stool down 
about three stools from me. 
Q. Aren't there two counters in there? 
A. Yes, Eir. 
Q. One in the front and one in the back? 
A. Yes, sir. 
Q. Was this the front counter or the back counter 
page 22 ~ where you were sitting? 
A. Front counter where I ate. 
Q. As a matter of fact, very close to the front door? 
A. Yes, sir. 
Q. Weren't you sitting about the first stool toward the front 
door as you go in the place? 
A. I told you I didn't recall. Miller was sitting down toward 
the door. I was sitting the other way. 
Q. Was Miller in the place when you went in there? 
A. Yes, sir. 
Q. Did you see Mr. Floyd when you went in there? 
A. Mr. Floyd wasn't in there, I don't think. 
Q. What did you order at that time? 
A. I think it was steak and tomatoes and slaw and potatoes, 
I think it was. 
Q. Steak and potatoes and tomatoes. Is that what you say? 
A. Yes, sir, and slaw, I think. 
Q. Who waited on you, do you recall that? 
A. I think this curly-haired boy waited on me. 
Q. Is he the one they call Billy? 
A. I don't know whether it is Billy or not. I don't know any 
of the boys that work in there by name. 
Q. Did anyone go there with you'? 
A. Yes, Mr. Tolley. 
Q. Mr. Tolley went in there with you? 
page 23 ~ A. Yes, sir. 
Q. Did he sit down with you? 
A. He helped me select what I was going to eat as I was drink-
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ing right much and he wanted to get me kind of right so I could 
work tl;iat night. . 
Q. You can recall at this time what you ordered but you had 
to have him help you select it? 
A. He selected it for me. As I said, "I thought that was what 
it was." I don't know what it was. 
Q. You don't know what you ate? 
A. I don't particularly know. 
Q. When did Mr. Floyd come into his place or when did you 
first see him? 
A. When he came and told me about the gin in my back 
pocket. 
Q. Was he in front of the counter or behind the counter? 
A. He was behind me when he seen the gin in my pocket. 
Q. When he had the conversation with you where was he? 
A. Where was he when he had the conversation? He was 
out from behind the counter. 
Q. You mean the counter was between you or he was standing 
around on the same side of the counter you were? 
A. He was on the same side I was on. 
page 24 } Q. He told you at that time you would have to get 
out of there? 
A. Yes, sir. 
Q. Do you remember his exact words? 
A. No, sir. 
Q. You don't remember that part of it? 
A. He just told me to get out; didn't want me in there with 
the gin open in my pocket. 
Q. You are positive no one else was seated at the counter 
with you at that time? 
A. Nobody but Miller was there. Miller was the only one 
I recall. 
Q. Where was Miller? 
A. Miller wasn't eating anything, just sitting with his back 
to the counter. 
Q. On a stool? 
A. On a stool. 
Q. How close was he to you? 
A. I would say he was about two or three seats down from me .. 
Q. Two or three seats down? 
A. Yes, sir, two or _three stools. 
Q. Did Mr. Floyd ever go behind his counter? 
A. I didn't see him behind there. 
Q. He never went behind the counter? 
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page 25 ~ Q. Now, how long did you stay in his place after 
he told you to leave? 
A. I went out just ns soon as he told me to go. 
Q. Went out as soon as he told you to go? 
A. Yes, sir. 
Q. You are positive of that? 
A. Yes, sir. 
Q. Now, when you went oubhere did you go? 
A. Went out right in front of his place. 
Q. Now, for the benefit of these gentlemen of the jury1 is there: 
a window on the side of his door as you go into the place? 
A. Yes, sir, a window on both sides. 
Q. Windows on both sides. Now, as a matter of fact, when 
you went outside didn't you open the window or the window 
was already open and didn't you stick your finger through- the 
window and curse Mr. Floyd? 
A. No, sir, I didn't. 
Q. You didn't do that? 
& No, sir. 
Q. You are positive of that :also? 
A. I don't think so. 
Q. You don't think so.. Do you know? 
A. Well, I don't recall it .. 
Q. You don't :recall it? 
A. No, sir. . 
page 26 } Q.. If other witnesses testify to that would you deny 
it? 
A. Well, if I don't recall it I couldn't well deny it. 
Q. You couldn't deny it. All right now, after you went out 
of his place did you stay there in front of his door or did you 
walk off toward 7th Street? 
A. I think I walked down toward 7th Street. I am not sure. 
Q. How far toward 7th Street did you walk? 
A. I don't know. I think I went as far as the pool room. 
Q. Did any one walk with you from Floyd's place to the pool 
room? 
A. I think a boy came to me and told me that he walked down 
there with me. 
Q. Do you know who walked down there with you? 
A. I don't know who it was but he came to me and told me he. 
walked down there with me. 
Q. Did you talk to anyone down at the pool room? 
A. I don't know whether I did or not. 
Q. Do you know a boy by the name of Tyree? I will give 
you his initials in a minute, C. E. Tyree. 
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A. I might know him if I see him. I don't know .. 
page 27 } Q. To refresh your recollection, as a matter of fact 
When you left Floyd's place didn't you walk straight 
out after you had cursed throu·gh the window and hang over a 
parking meter which is immediately in front of his door, and while 
you were standing there at that parking meter didn't somebody 
come along and ask you if you ha<l·..seen his brother? 
A. I believe so. I believe that was this boy you are talking 
about. . 
Q. That is,-H1:t Tyree boy? 
A. I reckori· 1t is: 
Q. And didn't lie-start walking on up toward 7th Street? 
A. I don't know whether he did or not. 
Q. Do you remember whether or not you had a fight with 
him there? 
A. I didn't have any fight with him. 
Q. You are positive of that1 
A. I don't think so. 
Q. Do you lmow that you didn't have a fight with him? 
A. Well, I don't remember whether I had a fight with him or 
not. 
Q. Then you could have had a fight and wouldn't deny it if 
the witness would say so. Is that right? . 
A. If I had a fight, yes. If I had a fight it looks like I would 
have got some scars or· something or he would have 
page 28 } got some scars. 
Q. Well, do you remember anybody kicking you or 
you kicking anybody else there? 
A. No, sir. 
Q. You don't remember that. Do you remember the boy 
grabbing hold of the parking meter and taking his foot and 
kicking either at you or kicking you? 
A. No, sir, he didn't kick me. I don't remember anybody 
kicking me, no; sir. 
Q. Do you remember something happening with somebody 
up near the parking meter that might have been a fight or might 
not have been a fight? 
A. I don't know what you mean. What do you mean? 
Q. Did you have any kind of argwnent with anybody? 
A. With this fellow that came and asked me about his brother? 
Q. That is right. 
A. I don't remember having any argument with him, no, sir. 
Q. You don't remember that? 
A. No, sir. 
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Q. I will ask you this: When you went up to the pool room-
you say you remember that part of it? 
A. I remember going down toward the pool room after you 
told me I went down that way. 
Q. You remember that now? 
page 29 ~ A. Yes, after you told me. 
Q. Was that before or after you and Floyd had your 
fight down on 6th Street? 
A. I just don't know, to tell you the truth. I don't know who 
hit me when I was down on 6th Street. I don't know who I 
walked down the street with because I can't recall it. 
Q. Let's get back up in front of Floyd's place first. When 
did you have this conversation with Miller that you told us about 
in which you told him he had better roll his sleeves back up? 
A. That was in front of Floyd's place. 
Q. Was that before or after you went up toward the pool room? 
A. I don't know whether it was before or after but right after 
that we went down 6th Street. I know me and Holt went down 
6th Street. 
Q. You know"you went down 6th Street? 
A. Yes, sir. 
Q. How can you be so sure as to where you went on 6th Street 
if you can't recall whether you went up to the pool parlor or didn't 
go up there? 
A. Well, I will tell you, because Miller told me what I. said to 
him on the outside. That is the reason. 
Q. Miller told you? 
A. Told me what I said. He told me his self. 
page 30 } Q. Then when you testified to this jury on direct 
examination you were telling them what soembody 
had told you rather than what you remembered yourself. Is 
that right? 
By Mr. Spencer: I object to Mr. Jester's manner of stating 
that question as an affirmative fact when it is not a fact. 
By the Court: He asked the witness whether or not his testi-
mony was predicated upon his own recollection or what somebody 
else told him. 
By Mr. Spencer: I would like to ask the stenographer to read 
the question. I didn't so understand it. 
Note: (The question is read back.) 
The witness: That is not right. After he called my attention 
to it I knew I had said it to him. See, after that lick I got on my 
head it looked like it just blotted my memory out. 
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By Mr. Jester: · · 
Q. When you tell the jury you remember the conversation 
you had with Miller in front of the Tee tavern do you remember 
also about going up to the Paramount, or do you 
page 31 } just remember that because I told you that? That is 
the pool parlor I am speaking of. 
A. I remember because you told me I went. 
Q. You remember because I told you? 
A. Yes, sir. 
Q. Now, how are you so positive where you went on 6th Street 
where this fight was supposed to have taken place? 
A. Well, here is the reason I am so positive about it, because 
when Holt came out I can remember because I had already 
offered him a drink down the street and then he just come out 
and told me he was ready to take a drink. That is the reason 
why I remember it. 
Q. Now, fixing the point near the door down on the side of 
Lynchburg Gas Company, what is it that makes you remember 
that that is the point where you were hit? 
A. Well, that is where I was hit at. 
Q. That is where you were hit at? 
A. Yes~ sir. 
Q. Do you remember walking down 6th Street? 
A. I remember Holt said we were going down 6th Street, 
said that would be a good place to take a drink. 
Q. You remember Holt said you were going down 6th Street? 
A. That is right. I said, ''Where would be a good place to 
take a drink?" and he said, "Down 6th Street." 
page 32 } Q. Now, do you actually remember walking down 
6th Street from Main? 
A. I was not that drunk but I don't know-I remember it 
at the time but after he hit me on the head I don't know what 
happened. 
Q. How did you·walk down 6th Street? 
A. I walked right on down on my feet like anybody would. 
Q. Did you walk on the sidewalk or in the middle of the street? 
A. I walked on the sidewalk .. 
Q. Which sidewalk? 
A. I walked right down beside the Gas Company-I reckon 
it's the Gas Company there. 
Q. Didn't walk down on the Academy side? 
A. No, sir. 
Q. And were there any cars parked there at that time? 
A. I think was a few parked there. I don't know. 
Q. You don't know about that? 
r . .. . 
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A. I didn't know I was guing to have to testify about this, 
I didn't know I was going to get hit down there. I didn't mark 
Urll those objects on my way down there. .,_,- · 
Q. How did you know to testify here that you stopped down 
by a door? 
A. I know it's a door right there. 
Q. You know that there is a door there? 
page 33 } A. Yes, sir. 
· Q. As a matter of f?,ct, you are pretty familiar with 
that entire location, are you not? · 
A. No, I am-what do you mean, I go there pretty often to 
take a drink? · 
Q. That is right. 
A. No, sir. 
Q. Now, when the police officers came I believe you were 
standing up at the intersection of 6th and Main, were you not? 
A. I just know that I was hollering because Mr. Foster said 
1 was hollering for the law, Mr. Foster, the policeman. He said 
I come running up the street hollering for the law. 
Q. Now you are telling this jury that you know you were 
hollering because the officer told you you were hollering. Is 
that correct? 
A. He told me I was hollering. 
Q. You don't remember hollering? 
A. I said I didn't stop hollering. 
·Q. Do you actually remember of your. own mind and your 
own recollection that you were hollering? · 
A. I don't know what to say about it, just to tell you the 
truth. 
Q. You don't know what to say about it. You mean by that 
you don't know whether you were hollering or weren't 
hollering? 
page 34 } A. Foster said I was hollering. 
Q. Do you of your own mind know that you were 
hollering? 
A. I got a pretty hard lick on my head. I don't know just 
what to say about it, to tell you the truth . 
. Q. All right, do you remember telling the police officer that 
Holt was the man that beat you? 
A. That is what was said down at the police station. 
Q. You don't remember that part of it then? 
A. They said I s3:id it that Holt done it down there. 
Q. I am not asking you what other people said but asking you 
if you remember what you told the police officer? 
A. I don't remember what I told any of them. 
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Q. You do remember you had that pint bottle in your pocket 
do you not? 
A. I had that pint bottle in my pocket. 
Q. And you and Holt started down toward 6th Street and 
then you went down 6th Street? 
A. Yes, sir. 
Q. And who hit you you don't know? 
A. I don't know. 
The witness stands aside. 
HENRY HOLT, JR., 
haying been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. Your name is Henry Holt, Jr.? 
A. Yes, sir. 
Q. Mr. Holt, do you work for Mr. Floyd? 
A. No, sir. 
Q. Did you at one time work for him? 
A. No, sir. 
Q. Never did? 
A. No, sir. 
Q. Were you there in his place at 602 Milin Street, City of 
Lynchburg, on the night of the 16th of August around say be-
tween 7 :00 and 8 :00 o'clock when there was some difficulty with 
Lawrence Gilbert? 
A. Yes, sir, I was in there but I wasn't there when they was· 
arguing on the inside. 
Q. At what point did you come on the scene? Where were 
they when you first become ~ware of them? 
A. 6th and Main. The way it was I went in to borrow a 
dollar from Mr. Floyd. I was drinking. 
Q. Talk loud enough for the jury to hear you. 
A. I was drinking and went in to borrow a dollar from Mr. 
Floyd. Then I come out and met this Gilbert boy. He was 
standing out there and was cursing Mr. Floyd. 
page 36 } By the Court: 
Q. Standing where? 
A. Out in front of the place of business. He was cursing 
Mr. Floyd and calling him a son of a bitch and everything else. 
Q. Where was Floyd? 
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A. He was on the inside at that time, and the next time I 
seen Mr. Floyd he come down Main to 6th and Main. Then 
Gilbert and myself started down, to take a drink of gin. 
By Mr. Spencer: 
Q. Let's stop at that point and get something clear. Had 
Gilbert offared you a drink of gin before that time? 
A. Yes, sir, he offered me one before that time. 
Q. He had already offered you a drink? 
A. Yes, sir, that is right. 
Q. Was that before you went in to borrow the dollar? 
A. Yes, sir. That was down the street farther. He had 
offered me one and I told him at that time I didn't want it. 
Then later on when I met him up there I told him that I wanted 
it. 
Q. Now, did Mr. Floyd lend you the dollar? 
A. Yes, sir. I borrowed a dollar from Mr. Floyd. 
Q. Did he say anything to you about this man? 
A. No, sir. I didn't know anything about this argument on 
the inside. 
Q. Did he at any time before going down 6th Street 
page 37 r tell you to go on and take the drink with him, get him 
down on 6th Street? 
A. No, sir, not to my knowing. No, sir. 
Q. Not to your knowing? You would know it if he did tell 
you that. 
A. No, he didn't tell me that. 
· Q. Well, what did he tell you? 
A. Mr. Floyd didn't tell me anything. 
Q. Didn't tell you anything about going on and taking a drink 
with Gilbert? 
A. No, sir. 
Mr. Spencer: I would like leave of the court to ask a question 
to this witness in the absence of the jury. 
By the Court: Gentlemen, retire to the jury room. (jury 
retires) 
By Mr. Spencer: 
Q. Mr. Holt, shortly after this occurrence did you make a 
statement to the police officers, Mr. Franklin and Mr. Phlegar, 
about this case? 
A. Well, in one way I did but I was drunk that day, the next 
day afterwards. 
Q. Did you or not at that time tell them this in effect; that 
when you saw Lawrence Gilbert standing in front of the Tavern 
facing the Tee Tavern he was cursing and talking to someone 
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inside and Lawrence Gilbert then turned to you and 
page 38 } asked if you wanted a drink and you accepted, but 
before you left the front of the place to go around 
behind the Gas Company to take the drink Rip Floyd came out 
of the place and walked down to 6th and Main Street, and you 
said that Floyd called you and asked you if you would tell Gilbert 
to come around the corner. Did you tell them that? · · 
A. I don't know, sir. 
Q. You don't know whether you told them or not? 
A. No, sir. If I did I don't know anything about it. 
Q. Is it true or not? 
A. I wouldn't say. I just don't know. 
Q. You don't know now whether or not it is? 
A. Because I was drinking heavy that night and all that next 
day. 
By the Court: The Court doesn't understand what it is that 
you refer to when you say: "You don't know whether it is so 
or not?" 
Q. Do you mean you don't know whether it is so that you told 
the officers or you don't know that it is a fact that Floyd did 
come out there and tell you to tell Gilb~rt to come around the 
corner? 
A. I don't know it is a fact. 
Q. You don't know whether that is a fact or not? 
A. That is right. 
page 39 } Q. Do you know whether or not you told the officers 
that? 
A. No, sir, I don't know. 
Q. Why don't you know? 
A. I was heavy under the influence of whiskey the day the 
talking was done. I know I went back to the A. B. C. Store to 
get whiskey and they wouldn't let me have it and I had to get 
a cab to take me home that same day. 
By Mr. Spencer: 
Q. You are telling the jury now that you saw him over there 
in front of the window cursing somebody inside? 
A. Yes, sir, I remember that. 
Q. He offered you a drink and you went with him down on 
6th Street to take a drink? 
A. We didn't get no farther than the corner. That is when 
the fight started. 
Q. You remember all that part but don't remember the other. 
How do you account for that?· 
Ernest G. Floyd y. Commonwealth 
Henry Holt, Jr. 
A. I remember him offering me a drink. 
23 
Q. Has anybody threatened you in this case? Have you 
heard that Mr. Floyd was threatening to put the whole thing 
on you as far as Gilbert was concerned; th{l.t .he thought you did 
it?' 
A. No, sir, not to my knowing. 
Q. That has not entered into your testimony here? 
A. No, sir, not to my knowing. 
page 40} Mr. Spencer: I can't impeach my own witness so 
I will just have to proceed as best I can. 
By the Court: All right, call the jury back. 
Note: Jury returns into the jury box. 
By Mr. Spencer: 
Q. I believe you said you borrowed a dollar from Mr. Floyd_? 
A. Yes, sir. 
~ And that was inside the restaurant? 
A. Yes, sir. 
Q. You came on back outside? 
A. Came back outside and was standing. there talking to 
Gilbert. 
Q. Did Mr. Floyd come out also? 
A. I didn't see him come out. The next time I seen him he 
was down at 6th and Main, right at the corner. 
Q. Where were you and Gilbert in the meantime? . 
A. ·we were standing at the parking meter directly in fr~:mt of 
his place talking about going to take a drink. 
Q. You didn't see him come out the front? 
A. No, sir, I can't say I did. 
Q. Then you changed your mind you say and decided you 
wanted a drink of this gin? 
A. That is right. 
Q. Now go ahead. What happened? 
page 41 } A. That is when we walked on down, started down 
to 6th Street, and Gilbert reached in his pocket to get 
the gin. Now, what he was going to do with it I won't say 
because somebody stepped between me and this boy about the 
same time and that is when the fight started right there on that 
corner. 
Q. What do you call a .fight? 
A. Well, they was rolling down between cars and hitting at 
each other and everything down through there. 
Q. Who was hitting? 
A .. Mr. Floyd and Mr. Gilbert. 
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Q. And it started on the corner of 6th and Main? 
A. Started right there on the corner of 6th and Main. 
Q. All right, what was the outcome? What happened? 
A. Well, I don't know. too much about that because things 
happened there so quick. · 
Q. What became of the gin? 
A. I took the gin and give it to a policeman. 
Q. You took the gin? 
A. Yes, sir. 
Q. How did you get it? 
A~ Mr. Floyd handed it to me. 
Q. Mr. Floyd handed you the gin? 
A. Yes, sir, he must have got it away from him, I reckon 
in the. fight. . 
page 42 } Q. Was that before they started rolling down the 
street? 
A .. ·NQ; sj;r, that was afterwards, down at the lower end down 
there, down next to the back of the Gas Company-wasn't 
back of it either, right on the side, right in the street. 
Q. Was that about at the door 10 or 12 feet-
By Mr. Jester: I object ~o th.e leading question, if your Honor 
please. 
By Mr. Spencer: 
Q. Where, with reference to the back alley or the drive-in? 
It isn't an alley-really, just a space back there. 
A. Where they park trucks. 
Q. Where was that with reference to that? 
A. Right in the middle of the street. 
Q. Mr. Floyd then came up, after rolling and fighting all the 
way down the street, with that bottle unbroken'? 
A. Yes, sir, that is right, and handed it to me and I took it 
and handed it to a policeman. 
Q. Didn't find the policeman down there? 
A. At that time he was there, yes, sir. 
Q. Down at the gas company side entrance? 
A. No, at the top of the hill. That is when I gave it to the 
policeman. 
page 43 } Q. Which way did you and Mr. Floyd go after it 
was all over? 
A. Went in through the alley up through the restaurant and 
back to Main Street. 
Q. You both went through the back part behind the gas 
company and up into the back part of his restaurant·? 
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Q. And came back out the front door, didn't you? 
A. That is the way I come out. 
Q. Which way did he come out? 
A. I don't know. 
Q. And there you handed the bottle to the police officer? 
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A. No, didn't hand it to him right in front of the building but 
down at the corner. I told him, "Here is Gilbert's gin." 
Q. You know whether or not Floyd hit him with anything? 
A. He hit him with some object. I couldn't tell you what it 
was. It had a strap on it. 
Q. Did it look like this? (jndicating an object) 
A. I don't know. I couldn't tell. It was dark. 
Q. How did you happen to get down to the back part of the 
gas company? 
A. I was watching the fight, I reckon. 
Q. You followed them all the way down there? 
A. Yes, sir, watching that, I guess. 
page 44 } Q. Were there cars parked along there as you went 
down beside the Gas Company? 
A. Yes, sir, was some cars parked there. 
Q. How did they roll down the hill instead· of up against one 
of these cars? 
A. That is something I don't know. 
Q. But they did do it? 
A. Yes, sir. They ended up down there. 
Q. Despite the parked cars'? 
A. They were in between them one time and the next time 
they were in the street. 
Mr. Spencer: Of course, if your Honor please, I vouch to the 
court I am taken by surprise by this witness' answers and, of 
course, t.he court realizes I take the consequences, lose my own 
witness' testimony, but I wish to lay the foundation for impeach-
ment. 
By the Court: I don't know. 
By Mr. Spencer: I have had every reason to believe that he 
would testify quite differently. 
By the Court: The witness has to prove hostile. It is not a 
·question of being taken by surprise that the witness may say 
something different on the stand from what you expect 
page 45 ~ but it has to be something hostile to the cause. 
By Mr. Spencer: Be says it occurred up on the corner 
and they fought all the way down the street. 
By the Court: He has said he didn't know about a lot of things. 
You can't impeach a man who says he doesn't know. If there 
is anything important that he positively stated that you are 
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taken by surprise you may,introduce evidence to impeach him 
on that. 
By Mr. Spencer: It seems to me everything he says is hostile 
that happened. He shows a mutual encounter now and I pro-
pose to show that he had previously stated-
By Mr. Jester: (interpo~ing) I am going to object to the 
conversation of counsel before the jury. 
By the Court: Yes, sir. Gentlemen of the. jury, retire to the 
jury room. (The jury retires from the court room.) 
Now, have you talked to this witness, Mr. Spencer, before 
putting him on the witness stand? 
By Mr. Spencer: No, sir, but two officers did. 
page 46 ~ By the Court: Did you talk to him? 
By Mr. Spencer: No, sir. 
By the Court: Now, what is the point you are surprised at? 
By Mr. Spencer: Well, his statement to the police officers. 
Maybe I better just read it. 
By the Court: He said he was drunk when he made that 
statement. 
Q. Is that right, Mr. Holt? 
A. Yes~ sir, I was drunk. 
By Mr. Spencer: His statement was as follows: "Holt says 
that Floyd called him and asked him if he would tell Gilbert to 
come on around the corner, that he wanted to see him. Holt 
stated further that he told Floyd that Gilbert had just offered 
him a drink and they would come on around to take the drink. 
Whereupon he went back to Gilbert and they both walked around · 
the corner of 6th and Main Street headed toward Commerce 
Street and when they got around on 6th Street Rip Floyd grabbed 
Gilbert and began beating him with a blackjack. Henry Holt 
said he did not have any idea that that was what 
page 47 ~ Floyd was going to do and that he was so surprised 
and shocked he did not know what he did himself but 
he does know that Floyd hit Gilbert several times and that when 
Gilbert got up and started back up the street Floyd told him to 
come on with him anq they went around the rear of the Gas 
Company and into a rear entrance of the Tea Tavern where they 
both drank a glass of beer and then walked out through the 
front door in the street." 
Now, he is in this testimony making it a positive fight. 
By the Court: His testimony is that it occurred at 6th and 
Main. He denied that Floyd had told him to come on down 
there. I think that is proper gronnd for impeachment. 
\ 
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By Mr. Jester: I would like to be heard on that. I won't 
be positive as to the date but I can tell you by going back to the. 
office and checking my records, but I talked to this boy within 
two or three days following the returning of the indictment by· 
the grand jury and I have· the original notes made at the time 
:and it is practically the same thing he has told this morhirig, and 
I submit counsel for the Commonwealth has not been caught 
by surprise. He has not talked ·with this witness. 
page 48.} If he had talked with him I don't think he would have 
placed him on the stand. 
By the Court: He doesn't claim he talked to 1:tlm but has a 
statement made by him to two police officers. That can be a 
basis · of being taken by surprise. A witness for the Common-
wealth reported to the Commonwealth Attorney that the wit-
ness told him so and so. He has a right to rely on that., 
By Mr .. Jester: Before· your Honor rules on that point may I. 
ask the witness a few questions pertaining to the statement 
purported to have been made to the police officers? 
By the Court: I think so. I don't know what you can ac-
complish by that. ~ ~· 
By Mr. Jester: I want to show he was coerced into making 
the statement he made.. . .._,, 
By the Court: What difference does that make? Can you 
show that the Commonwealth Attorney knew that the witness 
was coerced into making the statements? · 
page 49 } By Mr. Jester: No., sir. 
By the Court: This isn't evidence as to the facts. 
The jury will be told that. It is just to impeach the witness and 
show that he made inconsistent statements. . 
By Mr. Jester: I realize that but at the same time if that 
statement was not correct in the first instance then why should 
it be used at this time to impeach the witness? 
By the Court: Certainly it can be used. The Commonwealth 
Attorney vouches that he is taken by surprise. The Common-
wealth Attorney was r~lying on a statement furnished him by 
the police officers as to what the witness would testify. Now he 
testifies differently. Now, he has the right to impeach that 
witness on the ground that he has proved hostile and certainly 
hostile to his side. It doesn't make a bit of difference whether 
the statement was true or whether it was false or whether ob-
tained by coercion or not, so long as the· Commonwealth At-
. torney wasn't aware of coercion and relies on it. 
page 50 ~ By Mr. Spencer: I went so far as to ask the officers 
to check up within the last few days and ascertain if 
this man was going to stand patJ · and furthermore he testified 
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before the·grand jury to the same effect. I was a little leery of 
him, afraid he might be persuaded. 
By the Court: I will permit you to ask the witness as a ques-
tion of fact did he make those statements. I will charge the 
jury that they must accept as a fact those things that he said 
in that statement; that this is solely to discredit him .. 
By Mr. Jester: The defendant, by counsel, is going to except 
to the ruling of the court primarily upon the consideration that 
any state:rnents purportedly made heretofore by this witness 
which are contrary to the evidence which he has given here on 
this trial '.is calculated to prejudice the position of the defendant 
in the minds of the jury until it has been established that that 
statement ~hich was purportedly originally made was made 
without coercion upon this witness. 
By the Court: I will permit you to show if you can 
page 51 ~ that it was done by coercion but you can't use that as 
a basis to deny cowisel his right to impeach the wit-
ness if counsel knew nothing about the coercion. It is solely 
for the purpose of discrediting the statements he .is making· now. 
If he was coerced you can show that and the jury may give som~ 
more credit to the statements made on the witness stand, but 
you can't use that as a basis to prevent impeachment whe:1. 
counsel was unaware of coercion and put the witness on the stand 
in good faith thinking he was going to testify according to the 
written statement. That is my view of it and I will permit the 
Commonwealth to show it. 
By Mr. Jester: The defendant, by counsel, is excepting to tm 
ruling of the court. 
Note: (The jury returns into the jury box). 
By the Court: Gentlemen of the jury, the court is 
o wealth Attorn to introduce a state nt m e 
1 ss s an owm ewa.wmc>Jl.Jrealth 
can, that he has ma e a different and iuoousistflllt. 
page 52 } ~emeilt of fact. Now> in doing that you must not 
accept that statement as being true. You give the 
statement no weight at all as to the facts in the statementr It 
is solely for the purpose of showing, if the Commonwealth can, 
that this witness has made an inconsistent statement, showing 
how much weight you shall give his testimony. That is the sole 
purpose of this. lJon't consider as true what is in the statement .. 
It is introduced to show that the witness has made a different 
account. It is for the sole purpose of showing how much credi-
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By Mr. Jester: Counsel for the defendant, for reasons here-
tofore stated, excepts to the ruling of the court. 
By Mr. Spencer: • 
Q. Mr. Holt, did you or not state to Mr. W. H. Phlegar and 
Mr. J. E. Franklin, both plainclothes police officers of the City 
of Lynchburg, very soon after this occasion, I think on the 
following day, in respect to the matters you just testified to, as 
follows: That Floyd called you and a~ked you if you would 
tell Gilbert to come around the corner, that he wanted to see 
him; that you told , Floyd that Gilbert had just offered you a 
drink and you and Gilbert would come on around; 
page 53 ~ whereupon you went back to Gilbert and you and 
Gilbert both walked around the corner of 6th and 
Main Street and headed toward Co:tmnerce Street and that when 
the two of you got atoUnd on 6th Street Rip Floyd grabbed 
Gilbert and began beating him with a blackjack; that you said 
that you did not have any idea that that was what Floyd was 
going to do and that you were surprised and shocked arid did 
not knew exactly what you did, but that you did know that 
Floyd hit Gilbert several times and that when Gilbert got up 
and started up the street Floyd told you to come on along with 
him and the two of you went around the rear of the Gas Company 
and into the rear entrance of the Tee Tavern where you both 
had a glass of beer and then you walked out through the front 
and into the street where Gilbert was with Officer Foster, and 
that you then turned over the bottle of gin to Officer Foster. 
By the Court: 
Q. The question is, did you make that statement to those 
officers on that occasion? · 
A. Not all of it, no sir. I don't know. 
Q. How is that? · 
A. I don't know about all of it. 
By Mr. Spencer: 
Q. What particular part? 
A. I can remember about Gilbert and myself starting down 
6th Street to take a drink. That is when the fight 
page 54 r started right there at 6th and Main. I never did get 
down that far. I remember giving the whiskey to 
the officer but the other part I doh't know nothing about. 
By the Court: 
Q. Do you remember telling the officers that Mr. Floyd told 
you to tell Gilbert to come on around there'? 
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A. No, sir, I don't remember that. 
Q. Don't remember telling the officers that? 
A. No, sir, I don't remember that. 
By Mr. Spencer: 
Q. Do you remember telling them you said he had offered you 
a drink and you told Mr. Floyd that the two of you would come 
on around in a short time? 
A. No, sir. 
Q. It was a fact he had offered you a drink? 
A. Yes, he offered me a drink in front of the pool room but 
that was about an hour before that. 
By the Court: 
Q. Your testimony on those points is to the effect you neither 
affirm nor deny telling the officers what is in that statement? 
A. That is right, because I really don't know. Like I say, 
I was drunk. 
Q. Were you drunk when talking to the officers? 
A. Yes, sir. · 
Q. That was the next day? 
page 55 } A. Yes, sir, and I wa.s drunk that night too. 
CROSS EXAMINATION. 
By Mr. Jester: 
Q. Mr. Holt, now, if I understand correctly, when you went 
into Floyd's place, the Tee Tavern, you did not see Gilbert in 
there? 
A. No, sir. Gilbert was on the street when I was in there. 
Q. You mean by that he was on the sidewalk? 
A. Standing up against the parking meter right m front of 
. the place. 
Q. Where is that parking meter with reference to the front 
door of the Tee tavern? 
A. Almost in front of it, I think, pretty close to the front of it. 
Q. And that is the parking meter he was standing in front of? 
A. Yes, sir, three or four standing up there. 
Q. As I understand you on your direct examination you said 
that he was cursing at Floyd at that time? 
A. Yes, sir, he was cursing at Floyd at that time. 
Q. Was he at the parking meter when cursing Floyd or up 
against the building? 
A. I don't know whether he was against the building or at the 
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Q. What was your condition at that time with 
page 56 } reference to b~ing under the influence of intoxicants? 
A. Iwasdr~ . 
Q. You were drunk? · 
A. Yes, sir. 
Q. Do you recall the nature of the conversation or the words 
that were ccming from Gilbert toward Floyd when he was stand-
ing out there cursing? 
A. I remember one time I heard him say something. about a 
gray-headed son of a bitch. 
Q. Now, who said that? 
A. Gilbert said that. 
'Q. Gilbert said that to Floyd? 
A. Yes, sir. 
Q. And he was talking to Floyd at that time? 
A. I don't know if he seen F1oyd or not but that is what he 
was calling him. 
Q. Do you know where Floyd was at the time these words 
were being spoken by Gilbert? 
A. I don't know if he was in the place or not. 
Q. Where were you at that time? 
A. In front of the door of the Tee Th vern. 
Q. In front of the restaurant? 
A. Yes., .sir .. ' 
RE-DIREC1T EXAMINATION,. 
By Mr. Spencer: 
Q. Mr. Holt, I want to ask you one more question .. 
page 57 } Don't answer this question unless the Judge says for 
you to answer it. Did you or not tell the grand jury 
at this term of court the same thing that you told Mr. Franklin 
and Mr. Phlegar in the statement I have read you? 
By Mr. Jester: I object to what took place in the grand jury 
room, if your Honor please. That is sacred. 
By the Court: Not against perjury. He may answer the 
question. 
By Mr. Jester: I except to the court's ruling .. 
By Mr. Spencer: 
Q. Did you or not when you appeared before the grand jury 
upstairs at this term of court, namely on the 6th day of Septem· 
ber, 1949, there state to the grand jury in regard to this offense 
in substance the same thing that I have asked you about as the 
.statement made to Mr. Franklin and Mr. Phlegar? 
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A. They didn't ask me but one question. They asked me did 
I see Mr. Floyd hit him and I said "yes", and that is all they 
asked me. 
Q. Didn't ask you anything about what he hit him with? 
A. Just asked me that one question. 
The witness stands aside. 
page 58 } W. B. MILLER, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. Your name is V\T. B. Miller? 
A. Yes, ·sir . 
. Q. What do you do, Mr. Miller? 
A. Well, I've been working up at the Tee Tavern for two or 
three months. Here lately I haven't been doing a thing. 
Q. You had worked for Mr. Floyd at one time? 
A. That is right. 
Q. Were you working there, or were you there on the night of 
August 16th around between 7 :00 and 8 :00 o'clock? 
A. Yes, sir. I quit about a week or so before then but I. was 
there at the time of the argument. 
Q. You happened to be in there at the time? 
A. Yes, sir. 
Q. Were you present when there was some difficulty between 
Floyd and Lawrence Gilbert? 
A. Yes, sir. 
Q. Will you tell the court and jury in your own way, please 
sir, as close as you can, what took place and tell it in the order 
in which it occurred? 
A. Well, I was ~itting there on the end stool in the Te.e Tavern 
eating and in a few minutes Rip, Mr. Floyd over 
pag~ 59 } there-we call him Rip-well, When Rip came in he 
came over and sat down by me at the end of the counter 
and in a few minutes I was· eating and Mr. Gilbert, he come 
staggering in and being kind of wobbly naturally we focused our 
attention to see if he was going to try to buy beer or not. He 
sat on a stool. Mr. Breedlowe waited on him and he ordered a 
plate of something. I don't know exactly what. nature it was .. 
Then he starts eating. When he finishes Rip goes around and 
starts talking to Mr. Gilbert, the exact words I don't remember, 
but evidently he was asking him to leave, to get out and stay 
out; that he didn't want his business. The exact nature of the 
words I don't remember. Then they began to raise their voices ) 
I 
I 
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and he told the bartender, Breedlowe, to go and get the cop. 
Breedlowe goes out to get a cop and comes back apd says he 
couldn't find one. Mr. Gilbert hit his fist· on the counter at the 
time and said he hadn~t done anythinR?; he was a gentleman, 
this that and the other, and hadn't caused any trouble, this that 
and the other. He walked down to me and recognized me. 
Q. Did he or not invite them to get the cops? Did he or not 
tell them in effect that he was a gentleman and'if he had done any-
thing to be put out for for them to· call the police? 
A. It seemed' like he kind of dared him or told him 
page 60 ~ to go and call them. I believe he did say, "Go on 
and ·get 'them"; that he hadn.'t done nothing. Then 
he walked down to me. I was sittirig on a stool and he said, 
"You been working here. · What have I done? I haven't 
caused any trouble.'~ I said, "It is not whether you are causing 
trouble or not. If you've got liqu?r or gin_,_ 
By the Court: You are talking too low and too fast. Turn 
around and talk to me. · · 
The Witness: He had a bottle in his pocket and I said, "Is 
the seal broke ori: it?"· He said, "Yes.'' I said, "Now the best 
thing for you to do is to go out before the cops come. He has 
asked you to go out." He goes up and has an.other session with 
Rip, · passed some more words. They argued some more and 
then he goes out the· door. After he· goes out the door I saw him 
pas§ by the winclow and say something to Rip but I didn't catch 
the words. I know he said something through the window. I 
sat there a few minutes, maybe three, four or five and there was 
no disturbance on the outside so I went outside and Up about the 
pool ·room, probably 20 or 30 steps, they · said there had been a 
disturbance : up there, Gilbert had been in another argument, 
which I didn't see. In a· few minutes, from the direction ·of 
Weste~n & Union I saw Rip ·coming. 
page 61 ~ By the Court: 
· Q. Came from tmyard Western Union going toward 
6th Street?. 
A. Coming towar_d where we were standing in front of Mr. 
Floyd's place. Gilbert was coming from in front of this pool 
room, probably 20 or 30 steps above, and I noticed Rip coming. 
He comes and stanqs by the parking meter in front of the Tavern 
and another fellow, M~. Farmer, and myself and Rip were stand-
ing there at the meter. Mr. Gilbert kind of saunters on up kind 
of stupified and walks up to me. · It was getting chilly and I 
was rolling my sleeves down. He said, "You better be rolling 
them up. Aren't you Rip's buddy?" I said, "It's not that. 
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If you've got anything to say to Rip there he is standing right 
there. If you want to sa.y something say it to him." He said, 
"No, he's too big for me to hit." So that quieted down. Well 
for a few moments we milled around the meter. Rip goes on 
down the street toward the corner of 6th Street. 
By Mr. Spencer: l . "· 
Q. Did you see Rip Floyd engage in any conversation or pass 
any words with Henry Holt, Jr.? 
A. No, sir. He seemed to be kind of behind me or to the side, 
or something. I wa.s having a conversation with Gilbert. 
Q. Were they together, Floyd and ~olt? 
page 62 } A. That I couldn't say for sure because several were 
milling around there together. I was giving most of my 
attention to· Gilbert. He was about to get on me and naturally 
I was paying attention to him. 
Q. But you saw Rip Floyd saunter on down to the corner, 
and by that you mean the northeast corner? 
A. Going to the Gas Company and Academy Theatre. 
Q. At that time this man Gilbert was still up there with you? 
A. That is right. Then he pauses there a few minutes and 
in a monent it seems that Mr. Holt and Mr. Gilbert have a little 
conversation and they start on down. Well, Rip, he goes on 
down 6th Street. Then they saunter on down 6th Street almost 
simultaneously or at the same time-anyway, they go around 
the corner and they go out of sight. This big tall fellow we call 
Mr. Farmer, he and I go on down there too. Then as I got 
down there-
Q. What made you go down there? 
A. Well, probably instinct, premonition of trouble the argu-
ment had caused. Human nature, when two dogs bristle up 
you figure something is coming. All of us sauntered on down 
to the corner. Everybody was going down there. As we go 
on down there we look down the street and 20 or 30 steps down a 
little. fracas was going on. Best I could see Mr. Gilbert fell out 
in the street, was in the street, and Rip struck at him several 
times with something, I don't know what. He was 
page 63 } striking at him and it was over in just a few moments. 
It was just a matter of moments, I mean before you 
could hardly take a step. Then this boy jumps up and runs up 
the street and starts hollering and screaming that "Rip Floyd 
done this to me, done tkis to me'', and a crowd of 150 or 200 
gathered around him then and then the cop comes and he gets 
this boy. In a few moments Holt and Rip they come out. 
Q. Where did they come from? 
I • 
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A. Well, I don't know. They came from the direction of the 
Tavern. 
Q. They didn't come directly from 6th and Main? 
A. No, sir, didn't come that way. They came from the other 
direction. 
Q. Holt and Floyd were together? 
A. Yes, sir, and I believe Holt was ahead of Mr. Floyd. 
Q. How much ahead of him? 
A. I don't know exactly. When I come to it I can tell you a 
little more about it. 
Q. Excuse me. 
A. Then the cop has Mr. Gilbert here and he is ~ill carrying~ 
on and Holt walks up first, I believe, ~nd Gilbert said, "You're the 
man that hit me with a stick, beat me with a stick down the-
street." Holt said, "No, it wasn't me." Then they- get in a 
pretty hot argument. Rip walked up and said, "I 
page 64 } am the one that done it. He hit at me with. this pint 
bottle of liquor." and I believe he. took it from Holt 
and gave it to the policeman on the corner. He said, "He hit 
at me with this and we got in a fight about it." -Well, they got 
to arguing around the corner. Gilbert kept accusing first one 
and the other. In the meantime the patrol came up and all of · 
them went around to jail and I came on later and I told the police 
downstairs about what I have told here. Rip and I and Holt 
and Mr. Gilbert wel'e down there and I told them the same thing 
practically that I have told you. 
Q. Had Rip gotten to the corner of the Gas Company before 
Holt had his conversation with Gilbert? 
A. Yes, sir, I would think so. 
Q. Already down there at the corner? 
A. I would think so. 
Q. He was already down there at the corner? 
A. I would think so. 
Q. Then when Gilbert and Holt had their conversation, which 
you say you couldn't hear what they were s11,ying, the two started 
in that same direction? 
A. That is right. 
Q. Could you tell us or give us the best estimate you can how 
far they had gotten in that direction before Rip went down the 
street toward Commerce Street? 
A. They were almost together. 
page 65} Q. Almost together? 
A. Very few steps apart. These two were moving 
and Rip was going around the corner, almost simultaneous, I 
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would say. They were all moving around the corner almost 
together. 
Q. You know that Rip went down towa,rd Commerce Street 
on the Gas Company's side? · 
A. He stopped there ·a minute, yes, sir, and went on around. 
Q. Was he on the side of the Academy of ·Music or on the side 
of the Gas Company? · 
A. Corner of the Gas Company. 
Q. And he -went down the· street ahe?,d of them? 
A. Yes, sir: . · 
Q. When you ·went down there did you walk rapidly or did 
you just drift d·o~ there? · 
A. Well; I imagine in the excitement I walked a little rapidly. 
I just don't recall. · 
Q. Could you giv~ us yo-ur best estimate as to where they were'? 
You used the term 20· or 30 ~ep~ dowµ the street. 
A. Yes, sir, I would think it was between that. 
Q. Are yo"U familiar with the layout ·down there? 
A. Yes,·sir, fairly good. 
Q. The gas company rµns. back something Iik~ 13~ feet, I 
believe, an~ then they 4ave a place in there behind 
page 66 ~ built in somewhat like t.lie Telephone Cqmpany where 
they can l;>ring · in and o-µ.t their equipment, load ~nd 
unload? 
A.. Y~s, sir. 
Q. Could you tell us where w:ith reference to that driv~way 
they were? 
A. I would say they w:ere two-thi~ds of the wa.y down from 
Main Street to that driveway, and almost in the middle of the 
street. They came out from \)~tween the ~ars. · · 
Q. Two-thirds from the corner down to th~ aUey? 
A. To the end of the buil~g, or maybe a little more, apprp;i-
mately that. It was 20 or 30 steps I would say. 
·Q. Yo-µ s~y y<;>u s_aw Rip strik.e·him? 
.A.. Yes., ~ir, sttj.~g~ at ~4n- · 
Q. Could you say how many times he struck him or struck at 
him? ·· · 
;\.. I wouldn't ~ay ~e s_tr~ck ~i.Jn <lve:r; twn <lr th:r;~e times. It 
happ('ned so' fast, three ()f row, so~ethin.g lijre that. 1 would 
say several, struck at him several ~i:r;ne.s. · · 
Q. Did you see Gil~ei;t str~e 4~J;U? 
A. He was on the ground the time ~ saw it. It was such a 
~up. I d~dn't s~e him str~~~ ba~k.' U.e .. nug~t )1ave: tried to 
!Qc,].{ lµm ot so~et};iµig~ ~t just ~~ppe~~~ that q~ic,:\c ~n~ i~ 'Yas 
all over. · 
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Q. You mean, Mr. Miller, that Rip continued to strike him 
after he was down on the street? 
page 67 } A. I think he hit him on the leg once, struck at him 
and hit him on his leg. 
Q. You think he struck him once after he was down. I un-
derstood you to say they were out of sight and then the man 
fell out from between the cars. 
A. Between two cars when I got a glimpse of him and he went 
out in the street. 
Q. The first time you were in position to actually see him was 
after he fell out in the street? 
A. Yes, sir. 
Q. Was he out in the street when you saw Rip strike him 
several times? 
A. Struck him or struck at him. 
Q. Could you tell anything about the instrument with which 
he was striking or whether he used one 'l 
A. Well, not from that distance. I think he had an object 
of some kind. There is no doubt in my mind he had an object. 
I don't think it was his fist but from that distance I couldn't 
tell what the nature of the object was. 
Q. Have you ever seen Mr. Floyd carry this thing around? 
(indicating a leather pouch) 
A. I believe I have seen that in his pocket. 
Q. And you said, I believe, the wounded man came up the 
street hollering "Look what Floyd did to me", but told the 
police officers Holt did it? 
page 68 } A. Yes, sir, he got confused. He was going from 
one to the other when he could see both of them. 
Q. What did he look like when he got there? 
A. He was bleeding and kind of ruffled up a little bit. 
Q. Bleeding pretty profusely? 
A. Blood was streaming down the side of his face. 
Q. And hollering for the police? 
A. He was hollering "This is what Rip Floyd done to me", 
and when he saw Holt he said, no, Holt did it, hit him with a 
stick, and switched back and forth, didn't seem to know which 
one did it. 
CROSS EXAMINATION. 
By Mr. Jester: 
Q. Mr. Miller, when you went into Mr. Floyd's place was 
Gilbert already there or did he come in after you got there? 
A. I was already there before he came in. 
Q. Did he come alone? 
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A. No, sir, with someone else. . . 
Q. Do you know who that person was? 
A. No, sir. I probably had seen him before but I don't 
remember. . 
Q. Did he and this person sit down together or did they 
separate? 
A. Seems that they sat down together but that I don't know 
for sure. 
page 69 r Q. Not positive about that? 
A. Not positive but I think the two sat down to-
gether. 
Q. You were seated on a stool at the counter? 
A. I was on the extreme end going toward the back. 
Q. You were at the far end of the counter? 
A. Yes, sir, at the far end, not the front end but the back end. 
Q. I show you here a picture which purports to be the front 
of Mr. Floyd's place. Does that represent a correct picture of 
that place? 
A. Yes, sir. 
Mr. Jester: We will introduce that as Defendant's Exhibit 
No. 1. 
By the Court: I don't want to interfere with anything that 
will be helpful but what is the materiality of that? 
By Mr. Jester: It is immaterial to us about the pictures. My 
only thought was it would clarify things in the minds of the jury, 
plus the fact there is going to be evidence later on which I think 
would make it extremely helpful if they had the picture to por-
tray exactly what happened in the Tavern. 
By the Court: I don't want to cut off anything but don't 
want the case dragged out with irrelevant details that 
page 70 t won't help the jury arrive at a just verdict. Suppose 
you leave all that out and if it becomes relevant I will 
give you time to put it in. 
By Mr. Jester: All right. 
Q. There are two bars inside this tavern? 
A. Yes, sir. 
Q. One in the front and orie in the back? 
A. Yes; sir. 
Q. You were seated at the bar in front? 
A. Yes, sir. 
Q. Seated on the last stool of the front bar. That is, the one 
furthest away from the door? 
A. Yes, sir. 
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Q. What stool did Gilbert occupy when he came in? 
A. Either the second or third, right up in the.immediate front. 
Q. Front part of the place? , -
A. Yes, sir. 
Q. You think he and his companion sat down there together? 
A. That is right. 
Q. Was Floyd in the place when he came in? 
A. Yes, sir, sitting· beside me eating with me. 
Q. You two were eating together? · 
A. That is right. _ . 
page 71 } Q. When did Floyd have his first conversation with 
Gilbert? 
A. The boy came in and ordered his stuff. Mr. Floyd was 
eating. The boy came in pretty well lit up. Rip went around 
when the boy had finished and told him-I don't remember his . 
exact words'-he wanted him to stay· out drunk or sober, just 
didn't want his business. 
Q. You mean Floyd told Gilbert to stay out; that he didn't 
want his business? 
A. That is right. 
Q. What did Gilbert reply to that? 
A. He rnised his vioce ·and said he hadn't done anything, 
hadn't caused any trouble, kind of hit the counter and said he 
was a g-ent1eman, didn't cause any trouble, this, that and the 
other. Mr. Floyd told Billy Breedlowe, the bar tender, to go 
get a cop. 
Q. Where was Billy Breedlowe working? 
A. Serving Mr. Gilbert. 
Q. Front counter? 
A. That is right. 
Q. Floyd told him to go call the cops? 
A. Yes, sir. 
Q. Did Breedlowe leave the place? 
A. Yes, sir. 
Q. You stayed there that entire time? 
. A. Yes, sir. 
page 72 } Q. How long did Gilbert remain in the place after 
Floyd sent for the cops? 
A. I would say approximately three, four or five minutes. 
Q. Did he have any conversation with you after Breedlowe 
went out after the cop? 
A. Yes, sir. 
Q. That was the conversation in which you told him he had 
this bottle on his hip? 
A. Yes, sir. 
Q. Did he leave after that conversation? 
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A. He passed a few more words then and went out of the door. 
Q. Where were you _at the time you saw him on the outside 
talking back through the window to Floyd? 
A. On the same stool. 
Q. Could you heat what Gilbert was saying at that time? 
A. No, sir. 
Q. Where was Floyd then? · 
A. Up at the front window approximately six feet from him. 
Q. Was he looking in the general direction of Gilbert? 
A. Yes, sir. 
Q. I u~derstand you didn't see the other fracas that took 
.pl~ce out in Main Street. 
page 73 ~ . A. No, sir. 
Q. When you went out in Main S'treet where was 
Gilbert at that time? 
A. At a parking meter near the pool room, approximately 
20 or 25 steps from where I was standing. 
Q.. He had a conversation with you about why you were roll-
ing your sleeves down? 
A. Yes, after he came down to where I was, after he made his 
25 or 30 steps to me. 
Q. When you went out of the place Gilbert was up Main 
Street toward 7th? 
A. That is right. , 
Q. You were the one standing by the parking meter. 
A. I was in front of the Tavern at one parking meter and he 
was at one in front of the pool room. He was 25 or 30 steps 
from me. 
Q. Then he came to you asking you why you were rolling 
your sleeves down? 
A. Yes, sir. 
Q. Did you see where Floyd came from? 
A. He came from the general direction of the Western Union. 
Where he came from I don't know but I glanced him coming this 
direction. Approximately at the pool room is where I caught 
a glimpse of him coming toward me. 
Q. He was walking on the same side of the street you were on 
coming toward 6th from 7th? 
page 74 } A. Yes, sir. 
Q. Did he and Holt and Gilbert get to the inter-
section of 6th and Main about the same time? 
A. No, sir. 
Q. "Who got there first? 
A. Rip went on down there first. 
Q. You sa.y he went on down? 
A. He went on to 6th Street. 
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Q. I understood you to say the three of them turned the corner 
about simultaneously. 
A. No, didn't all three turn together. They kind of went 
off together. Rip was down there away from the crowd, then 
Holt and this boy holding the conversation started that way 
and Rip goes on down that way. 
Q. Let's forget what happened at the Tee Tavern and get 
down to the intersection of 6th and Main. Wasn't Rip stand-
ing right there at the corner or pretty close by the corner when 
Gilbert and Holt got there to the corner'? 
A. No, sir. 
Q. Where was Floyd at that time? 
· A. He had gone out of sight. 
Q. Then you did not see who passed the first blow? 
A. No, they were all out of my sight before we left. 
Q. You don't know anything about the starting of the fight? 
A. No, sir. 
page 75 ~ RE-DIRECT EXAMINATION. 
By Mr. Spencer: . 
Q. I neglected to ask you, Mr. Miller in regard to the episode 
where this man asked you about rolling down your sleeves, 
"'\"\inat are you doing rolling down your sleeves? You better 
roll them up because you are a friend of Rip's." and then you 
said, "If you've got anything to say to Rip there is Rip, say it 
to him." 
A. That is right. 
Q. Did he or not then turn around and shake hands with you 
after he said Rip was too big for him·? 
A. Yes, sir. 
Q. That was in Rip Floyd's presence? 
A. Yes, sir. 
Q. Where you afraid of him? 
A. No, sir. 
Q. Did he act like a dangerous person or plain silly drunk? 
A. He was stupid drunk. I don't know how dangerous he 
was. 
Q. Do you know any single solitary instance he laid hands on 
anybody that night? 
A. No, sir. 
Q. He was all mouth? 
A. The part I saw was, yes, sir. 
Q. As far as you saw or heard he was all mouth? 
page 76 } A. Yes, sir. 
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RE-CROSS EXA.lv.IINATION 
By Mr. Jester: 
Q. Did he ever take the bottle out of his pocket and raise it 
over his head like he was going to strike you? 
A. No, sir. 
By Mr. Spencer: 
Q. You didn't see him do that with Rip either, did you? 
A. No, sir, I qidn't see that. 
By Mr. Jester: 
Q. If he did that ·around the corner you couldn't have seen it, 
could you? 
A. No, sir. 
The witness stands aside. 
THURMAN FOSTER, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. Your name is Thurman Foster? 
A. That is right. 
Q. Mr. Foster, were you around the vicinity of the Tee 
Tavern, 602 Main Street, on the night of the 16th of August 
·when there was some trouble between Mr. Floyd and Lawrence 
Gilbert? 
page 77 ~ A. Yes, sir, I was around there. 
Q. Did you see any part of it? 
A. Yes, sir, I saw just about all of it. 
Q. Tell the court and jury, and bear in mind you must make 
the jurors on the back hea.r you. Raise your voice loud and 
talk straight to them. 
A. Well, I was standing at the corner waiting for a boy and I 
heard Gilbert talking pretty loud up the street. He was drink-
ing. I had met him once before and spoke to him. Then I 
seen Mr. Floyd come out and he came out and him and and 
Gilbert had some loud words. I seen him and Holt walk around 
6th Street corner-
By the Court: 
Q. Who is "him?" 
A. Floyd. 
Q. Floyd and Holt did what? 
' 
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A. Mr. Floyd, as Holt passed him, I heard Floyd say he was 
going to get somebody around the corner, and he walked around 
the corner and there was a commotion ~gainst the car and I went 
and looked and Mr. Floyd was standing ov~r him, as far as I 
could see, I believe with a blackjack in ~)land, and hit him over 
the head with it, hit him in the head twice. Then Gilbert tried to 
get up and run and he hit him again. Then finally Gilbert got 
up and run and that is when Mr. Floyd and Holt run down the 
Street behind that Gas Company. 
page 78 } By Mr. Spencer: 
Q. Let's go back. I think maybe you travelled a 
little too fast for us. You were outside the restaurant on Main 
Street? ~ 
. A. Yes, sir. 
Q. And the first time you noticed· or heard anything it was 
loud talking? · 
A. Loud talking. 
Q. Between Rip Floyd and Lawrence Gilbert? 
A. They were talking. · . 
Q. Could you catch the trend of their conversation, . what 
they were saying? . 
A. No, sir. I could just see he was drinking pretty heavy 
and just talking. 
Q. Gilbert was drinking pretty heavy? 
A. Yes, sir. 
· Q. Was he cursing or abusing Floyd? 
A. No, sir, not as I could hear. I didn't hear any curse words· 
mentioned. 
Q. Just an argument? 
A. Just arguing. . 
Q. Then you said somebody walked on down toward 6th Street. 
Now, who walked down there? 
A. It was Floyd and Holt. 
Q. Floyd and Holt walked on down? 
A. Yes, sir. 
page 79 } Q. Where did that leave Gilbert? 
A. That left Gilbert standing right at the parking 
meter right in front of Floyd's place. 
Q. Floyd and Holt walked down the street toward 6th Street? 
A. Yes, sir. 
· Q. Did they go all the way to 6th or st(?p somewhere before 
they got there? 
A. I think they went all the way and then Holt came back 
after Gilbert. 
Q. Holt walked all the way down to the corner? 
44 Supreme Court of Appeals of Virginia 
Thurman Foster. 
A. Yes, sir, and then came back ..after Gilbert. 
Q. They passed you in that walk? 
A. Yes, sir. 
Q. And you overl:teard Floyd say what? 
A. Said he was going to get him around the corner. 
Q. Going to get him .arcmnd the corner? 
A. Yes, sir. . . 
Q. Are you sure that was Floyd or Holt? 
A. It was Floyd. 
Q. Floyd said he was going to get him aronnd the corner? 
A. Yes, sir. 
Q. Tb~n· Jfolt went back up there? 
A. Yes, .sir. 
'Q. Then what happened? 
page 80 ~ k .. Then Gilbert went aronnd the corner with Holt. 
· Q. Did Holt stop and say something or talk to 
Gilbert before they started? 
A. Yes, went up and told him1 I thi.ak, to give him a drink of 
his gin. -
Q. Asked him to give him a drink of his gin? 
A. Yes, sir, and then Gilbert went on aronnd with him. 
Q. Holt went back to where Gilbert was aild the two then went 
back toward 6th Street? 
A. Yes, sir. 
Q. Where was Rip Floyd then? 
A. He was around the corner. I couldn't see him. 
Q. They went on around the corner, these two? 
A. Yes, went around the corner. 
Q. What made you go to the corner? 
A. I heard a commotion up against a car, heard a big noise. 
and ran around there. 
Q. You ran around to the comer? 
A. I thought probably was a fight. 
Q. Can you give us an idea how far down 6th Street they were? 
A. Between the second and third car parked there. I don't 
know exactly how far it· was but three cars were parked there 
and they were between the second and third. 
Q. Were all the spaces filled up'? 
A. Yes, sir. 
page 81 ~ Q. All the parking spaces were filled up? 
A. Yes, sir. 
Q. And they were around between the second and third car? · 
A. They were part way out in the street and part way between 
the cars. 
Q. How fa.r down would you say that would be'? 
A. I wouldn't know. 
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Q. Would it be as far as from me to you or from you to the 
back of the jury, or across the street? 
A. It would be about as far as across to the church or middle 
way the street out there. 
Q. About as far as from you out to middle way the street? 
A. Yes, sir. 
Q. And what were they doing? 
A. When I seen it Rip was raised up and came down across 
the gUy's head with a blackjack. 
Q. Where was Gilbert? 
A. He was on the ground. 
Q. He was already on the ground when you got there? 
A. Yes, when I got there. 
Q. Was he on the sidewalk or out in the street? 
A. Out in the street. 
Q. That is to say, the driveway where the cars were? 
A. Out where the cars were. 
page 82 } Q. And he was down? 
A. Yes, sir, he was down. 
Q. And Rip was doing what? 
A. Taking a blackjack, as far as I could see, and hitting him 
in the head. 
Q. How many times did you see him hit him? 
A. I seen him hit him twice in the head and hit him five or 
six times on his arm. Gilbert tried to keep the blackjack from 
hitting him and that is when he started stomping him. 
Q. By that you mean kicking him? 
A. Kicking him, yes, sir. 
Q. What part of his body did he kick him on, or could you tell? 
A. Kicking him on his legs some and upper part of his body. 
Couldn't tell exactly where he was kicking him because he was 
kicking pretty fast. 
Q. Where was Holt when that was going on? 
A. Standing up above them. 
Q. On the sidewalk? 
A. No, sir, in the street. 
Q. Out in the street and up toward Main Street above them? 
A. Yes, sir. 
Q. You say it looked like a blackjack? 
A. Yes, sir. 
page 83 } Q. What made you think it was a blackjack? 
A. As far as I could see it looked like something 
strapped around his hand. 
Q. Would this (indicating leather wallet) answer the descrip-
tion? 
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A. It could have been that. It was strapped around his 
hand as far as I could see. 
Q. And the last you saw of Holt and Floyd they went down 
the street and went behind the gas company? 
A. Yes, sir. 
Q. Did you see Gilbert when he came up the street? 
A. ·yes, sir, I seen Gilbert when he came up the street. 
Q. What sort of shape was he in? 
A. Pretty bad shape. Blood was gushing out of his head. 
Q. Did you know Gilbert at all before this? 
A. No, sir. I never had spoke to him but once. 
Q. He is not a friend of yours or acquaintance or drinking 
buddy or anything of the sort? 
A. No, sir. 
Q. What do you do? 
A. I am a tinner, roof and sheet metal worker. 
Q. And you had only met Gilbert or run into Gilbert on one 
occasion before? · 
A. One time about a week before. · 
Q. Did you have any grudge against Mr. Floyd or 
page 84 ~ any reason to tell this jury anything but the truth? 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Jester: 
Q. Had you been in the Tee Tavern that night? 
A. No, sir. 
Q. I believe you said you were standing on the corner. 
A. I was st.anding just about in front of the gas company. 
Q. Close to 6th Street? 
A. About middle way of the gas company .. About middle 
way between 6th Street and where Gilbert was standing. 
Q. In other words, you w~re about halfway the gas company 
building? 
A. Yes, sir. 
Q. That building is about 40 feet across the front and you 
were about 20 feet from the corner? 
A. Yes, sir. 
Q. How long had you been standing there? 
A. To be exact about fifteen oi: twenty minutes. 
Q. Where was Gilbert when you first saw him? 
A. When I first saw him I was walking down the street and 
seen him in front of the pool room. 
Q. You had seen him in fro1:1:t of the poolroom? 
A. Yes, sir. 
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Q.. What was he doing when you saw him in front 'Of 
page 85 } the pool room? 
A. Talking to Boom Tyree. 
Q. Is that tbe boy that works up at the Buick place"? 
A. Yes, sir. 
Q. Did you stop there and see what· they were doing besides 
talking? . 
A. No, sir. Whel). I come by there Boots was going across 
the street. 
Q. Toward the Texas Tavern?·. 
A. Yes, sir. . 
Q. You continued to walk on toward tbe·gas company? 
A. Yes, sir: · 
Q. Gilbert W'B:B in front of the pool room then? 
A. Yes, sir. 
Q. Were you paying any attention. to Gilbert 'from then until 
you saw him go down 6th Street? 
A. Yes, sir. He was standing at the corner and I could see 
he was drinking. · 
Q. What else did Gilbert do after he left from in front of the 
pool room? . 
A. Wa1ked down in front of tbe Tee Tavern is the only think 
I know. 
Q. W:as anyone with hlm? 
A. Not us I know of-might have been. 
Q. Who was in front of the Tee Tavern then? 
A. I don't know. Was a bunch, I guess. 
page 80} Q. A bunch of what? 
A. Bunch of fellows, three or four of them. 
Q. Were they standing immediately in front of the Tee Tavern? 
A. About at the parking meter. 
Q. And you went down and stood in front of the gas company? 
A. Yes, sir. 
Q. AB I understand your testimony, Floyd, this man seated 
right here, and Holt-you know Holt? 
A. Yes, sir. · 
Q. Holt and Floyd walked around the corner into 6th Street? 
A. Yes, sir. 
Q. Then Holt came back and he gets Gilbert and than both 
of them walk around there? 
A. Y e.s, sir. 
Q. What happened around on 6th Street you don't know? 
A. Not the first part of it I don't know. 
Q. In other words, all you saw of them was they went off of 
Main Street at the corner? 
A. Y e.s, sir. 
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Q. And what happened after they turned the comer you don't 
know? 
A. I heard a commotion a.nd .that is when I ran around 
there. 
page 87} Q. And when you ran around there they were be-
tween the second and third car? 
A. Yes, sir. 
Q. Those cars were parked in at an angle? 
A. Yes, sir. 
Q. Were they in the street or on the sidewalk? 
A. I could see just about all of their bodies behind the car and 
then Gill;>ert got up and tried to run.. When he did Mr .. Floyd 
grabbed hiin and jerked him back down. 
Q. Did you see him take anything away from Gilbert? 
A. No, sir. · 
The witness stands aside .. 
S .. B. FOSTER,. 
(police officer), having been first duly sworn, testifies as follows: 
DIRECT E~INATION .. 
By Mr. Spencer~ 
Q. Mr. Foster, you are a police officei+ for the City of Lynch-
burg, are you not? 
A. Yes, sir .. 
Q. What beat did you have the middle of August, this year? 
A. From 8th and Main to 41th and Main. 
Q. Including the block where the Tee Tavern is located? 
A. Yes, sir, the 600 block. . 
Q .. Were you there on your beat that night August 
16th1 
page 88 } A. Yes, sir. 
Q. Did you happen to go up to that corner or up 
arowid that neighborhood shortly after 'Qte trot1ble occurred in 
this case? 
A. Yest sir. 
Q. What was the situation you foWld when you got there, 
Mr. Foster? 
A. I had half of Main Street that night. We were short of 
men and the patrol car brought me back from supper and we 
were late getting back and dropped me out at 9th and Main at 
7 :30. I got out of the patrol car and decided I would walk up 
Main Street to look the beat over before I went into actual 
checking. When I got up into the 600 block of Main Street., 
around about Pittsburgh Plate Glass Company, I se.en this crowd 
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gathered up on the corner of 6th and Main. A fellow was ap-
proaching me wearing a blue serge suit and I asked him what 
seemed to be the trouble down there. 
By Mr. Jester: I object to what he told him. 
By the Court: Objection sustained. 
By Mr. Spencer: 
· Q. Did you hear anything down there, Mr. Foster? 
A. No, sir. 
Q. You didn't hear any outcry? 
page 89 } A. No, sir. 
Q. Go ahead. 
A. When I got to the corner this crowd of people were stand-
ing around~ Lawrence Gilbert was standing on the corner and 
he was bleeding at the head and his feet, from what I could 
gather, and I asked Lawrence Gilbert, said, "What happened to 
you?" 
By Mr. Jester:. I object to any conversation in the absence of 
the defendant Floyd. 
By the Court: Do you want to withdraw the question? 
By Mr. Spencer: I am perfectly willing to let it go by. I 
thought it would help Mr. Jester. 
By the Court: It may be part of the res gestae but if you with-
draw the question I don't have to pass on that. 
By Mr. Spencer: . 
Q. Did the man appear to be drunk or unconscious or a com-
bination of both, Mr. Foster? 
A. I would say it would be a combination of both. He had 
been drinking a little and, of course, he was beat up, and that 
was just about all I could gather from him. 
Q. Seem to you to appear to be in a daze·? 
A. Yes, sir, in a way he was. He didn't seem to 
page 90 } know right off hand what had happened to him. 
Q. Did he later on gradually increase his recollection 
and able to tell you a little more later on'? 
A. Yes, sir. 
Q. You know Rip Floyd? 
A. Yes, sir. 
Q. His place is on your beat? 
A. Yes, sir. 
Q. Do you know whether or not you have ever seen him with 
such a thing as this here? (indicating pouch) 
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A. I have seen it in his back pocket with the strap connected 
onto his pants belt but as far as actually seeing it out of his 
pocket I never have. 
Q. Now, did you talk to Rip Floy after this occurrence? 
A. Yes, sir. . 
Q. Did he tell you whether or not he beat this man up? 
A. He told me that he beat him. 
Q. What did he say he used? 
A. He said he used a pouch or pocketbook. I don't recall 
which one it was, whether he said pocketbook or pouch, but he 
did tell me that it did contain 21 silver dollars. 
Q. It was a pouch or pocketbook, you say? 
A. Yes, sir. 
Q. And you have seen him wear something of this nature with 
a strap on it? 
page 91 } A. Yes, sir. 
Q. Whether this one be the same one or not? 
A. Whether it is the same one I do not know. 
Q. And it had 21 silver dollars in it? 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Jester: 
Q. Mr. Fester, how long have you had that beat? 
A. I don't know exactly. I imagine it has been a year or a 
little over. 
Q. Did you know Lawrence Gilbert prior to the night of August 
16th? 
A. Yes, sir. 
Q. Have you seen him down on your beat? 
A. Yes, sir. 
Q. I ask you this question: Have you ever been called to 
the scene of a fight in which Lawrence Gilbert was participating 
on your beat? 
A. I never have been called to a scene of a fight but l have 
had people come up to me and tell me that there was trouble 
down. the street and I have went down the street, most of the 
time in front of Tee Tavern, and Lawrence Gilbert was mixed up 
in a fight but it was all over with by the time I got there and I 
advised the other parties to get a warrant out. That was the 
only thing I could do. 
Q. On the night that this occurrence took place you 
page 92 } said you got out of the patrol car about 9th and Main? 
A. At 9th and Main. 
Q. Then you walked on up toward 6th Street? 
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Q. And when you got into the 600 block then you observed 
the crowd there? 
A. Yes, sir. 
Q. When you got up there you then saw Gilbert standing on the 
corner'? 
A. Yes, 'Sir, when I -got to the corner. 
'Q. Do you know where Floyd was at that time? 
A. No, 'Sir, I do not. 
Q. Do you know where Holt was ~t that time? 
A. No, sir, I do not. 
Q. Did you see either of them in or near the vicinity of 6th 
and Main Street. 
A. Mr. Floyd came out of the Tee Tavern after I had ap-
proached the crowd and Lawrence Gilbert at 6th and Main 
Str~et, and Henry Holt, I don't know where he came from. He 
just came up. . · 
Q. Do you see that bottle with the green fluid in it? 
A. Yes, sir. 
Q. Was that bottle given to you that night? 
A. It was given to me but which one of the two men gave it 
to me I don't know, there was so much commotion. It was· 
either Henry Holt or Lawrence Gilbert one that gave 
page 93 } me the bottle but which one I don't know. 
Q. Either Gilbert or Holt? 
A: Either Gilbert or Holt, I don't know which. . 
Q. When Gilbert made his original complaint to you who did 
he say hit him? 
By Mr. Spencer: Mr. Jester has objected to it and he is turn-
ing around and asking him the same question he objected to a 
moment ago. What the man said he says is hearsay. 
By the Court: Do you mean you are objecting? 
By Mr. Spencer: Yes, sir. 
By the Court: It is a fair question. The man's ability and 
state, whether he was competent to realize what he was doing. 
He may answer the question. 
Note: (The question is read back to the witness.) 
A. Gilbert in his original complaint to me said that Rip Floyd 
and Henry Holt had beat him. 
By Mr. Jester: 
Q. He said that both of them had beaten him? 
A. Yes, sir. 
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Q. Did Floyd come forward and volunteer and tell you that 
he was the one who had beaten him? 
page 94} A. Not at the scene-not right at 6th and Main. 
This was after everything had been over. 
Q. I am not concerned about where it took place. I will just 
ask you whether or not he did give you that information; that 
he, Floyd, was the one who hit Gilbert? 
A. Who? 
Q. Did this man right here, Rip Floyd, tell you on the night 
of August 16th, that he hit Gilbert? 
A. Yes, sir. 
Q. He. told you that? 
A. Yes, sir~ 
Q. That· was down' there in the vicinity of 6th and Main or 
the Tee Tavern? 
A. Yes, sir. 
Q. Mr. Foster, previous to the night of August 16th, which 
was the night that this fight is alleged to have taken place, didn't 
you go to Mr. Floyd or have some conversation with him to the 
effect that Gilbert was a bad actor and a; trouble maker? 
A. I don't know, to tell you the truth. I don't recall. I 
might have and I might not. 
Q. You have no independent recollection-
By the Court: What was that question? 
Note: (The question is read back by the court reporter) 
Q. What was your answer? 
page 95 ~ A. My answer was I might have and might not have. 
I don't recall in my mind whether I did or not. 
RE-DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. Mr. Foster, is it anything at all unusual to have fights 
out in front of this place? 
A. No, sir, it is nothing unusual. I have had quite a few 
fights. 
Q. Mr. Jester refers to this man as a trouble maker. I don't 
know what he means, but do you know of any single solitary 
incident in which this Gilbert boy has. ever struck anybody"? 
A. I have never seen him strike anybody. I have always 
reached the scene of his fights after it was all over. 
Q. Wasn't it a mere quarrel'? Didn't always turn out to be 
a mere quarrel? 
A. I don't know, to tell you the truth. 
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Q. Can you name any single solitary instance where he ever 
laid violent hands on anybody? 
A. No, sir. 
Q. You say you are not sure which one handed you this bottle 
whether it was Rip Floyd or Holt? 
A. Either Gilbert or Holt. 
Q. Were Floyd and Holt together at the same time this was 
handed to you? 
A. Yes, sir. 
page 96 ~ Q. The label just says "Hold for evidence, Lawrence 
Gilbert 8/16/49." Is that your handwriting? 
A. No, sir, that is not my handwriting. 
Q. You say you don't recall whether they were together or 
not? 
A. They were together at 6th and Main Street after the fight 
was over. 
Q. At the time that you got this bottle? 
A. At the time I got the bottle. That is when I called for 
help. 
The witness stands aside. 0 
W. A. DERBIN. 
(police officer), having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. You are W. A. Derbin, police officer on traffic duty, are 
you not, Mr. Derbin? 
A. Yes, sir. 
Q. Do you generally ride Main Street around 4 :00 o'clock in 
the afternoon? 
A. Yes, sir. 
Q. Please state whether or not you shortly after the 16th of 
August, at the time of Gilbert being beaten up, you had a con-
versation with Mr. Floyd here as to the weapon used. 
A. Yes, sir, I did. • 
page 97 ~ Q. Please tell the court and jury just what that 
conversation was. 
A. Mr. Floyd, Lieutenant Hill and I were standing talking, 
or rather we were talking and Mr. Floyd walked up and asked 
me if it was against the law to ~it a man with a btllllch of silver 
dollars and I asked him what he meant by that and he pulled 
that pouch out there. I asked him if that was what he was 
talking abou~ and he said it was. I asked him what was in it. 
He said either 20 or 21 silver dollars in the pouch. 
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Q. Does this appear to be the same gadget he showed you? 
A. It is but it is much lighter now than it was then. 
Q. Did it have that kind of strap on it or some other strap? 
A. That is the strap. 
Q. That appears to be a leater strap or something right stout. 
A. Yes, sir, that is leather. 
CROSS EXAMINATION. 
By Mr. Jester: 
Q. Did you open this up at that time and examine it? 
A. No, sir. 
Q. Just took it in your hands? 
A. Yes, sir. 
Q. How long did you hold it in your hands? 
A. Just a few seconds. 
Q. Now you come along and say it feels lighter today 
page 98 ~ than it did two or three weeks ago? 
A. It hasn't been two or three weeks ago. 
• Q. How long ago was it? 
A. I guess it was two weeks ago. I don't remember just 
what da.y or what time it was. 
The witness stands aside. 
Note: (At this point a recess for lunch was taken from 1 :15 
P. M. until 2:15 P. M.) 
By the Court: Gentlemen of counsel, the court wants you to 
introduce everything that is material or that will be helpful but 
you can shorten this case by hours by just leaving out every-
thing except what you really feel you need. You can spend 
hours and hmu-s on details that don't help a bit, so I ask you now 
to proceed with all practical dispatch and get at the meat in the 
cocanut in as direct a way as possible. 
C. D. HILL, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Spencer: 
Q. Mr. Hill, did you make this rough drawing representing 
the corner of 6th and Main Street? · 
page 99 ~ Q. This being the northeast corner or gas company 
corner? 
A. Yes, sir. 
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By Mr. Jester: If your Honor please, I don't mean to be 
<captious but this seems to me to be immaterial. 
By the Court: I don't think there is a man on the jury who 
don't know the corner of 6th and Main. 
By Mr. Spencer: 
Q. Did you measure from the corner down to the drive-in? 
A. Yes, sir. · 
Q. What is the distance? 
A. 134 feet on the ground .. 
Q. What is the distance across the front of the gas company? 
A. It is 41 feet. 
Q. And the distance from thls corner to the door of the Tee 
Tavern? 
A. 45 feet. 
Q. Lieutenant1 have you got there a pouch containing 21 
silver dollars? 
A. Yes, sir. 
Q. They are 21 silver dollars coined in the United States of 
America? 
page 100 '.t A. Y,es, .sir .. 
By Mr. Jester: Again I don,t mean to be captious, but I am 
going to object to ·any restimony as to these coins and this pouch 
not involved in thls particular case. 
By the Court: I think your objection is well taken. 
By Mr. Spencer: Your Honor, this man is quoted as saying 
the pouch contained 21 silver dollars. Now, I want to be per-
mitted to show the jury what the weight of 21 silver dollars is. 
By the Court: You can show that. Isn't it $16.00 to a pound? 
By Mr. Spencer: I don't believe I remember that. 
Q. What is the weight of 21 silver dollafs, Mr. Hill'? 
A. One pound, four ounces. 
By the Court: That is the weight of twenty. 
By Mr. Spencer: The Commonwealth rests. 
page 101 } EVIDENCE FOR THE DEFENSE. 
M. R. JORDAN, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. You are M. R. Jordan, a meat cutter at Baldock's in River-
mont? 
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A. That is right. 
Q.· Mr. Jordan, were you in the Tee Tavern the night of 
August 16th, 1949 when Lawrence Gilbert was there? 
A. Late in the afternoon,. yes, sir. 
Q. Late in the afternoon? About what time did you go to 
the Tee Tavern? 
A. Oh, I don't know exactly, a little before night I know that. 
Q. We are not concerned with trying to pin you down to- the 
minute, Mr. Jordan, but just trying to picture the situation to 
the jury. Can you give us an estimate whether it was 6:00 
o'clock or 8 :00 or 9 :00 o"ciock? . 
· A. Probably around 6 :00 o'clock. 
· Q. About 6:00 o'clock was Lawrence Gilbert there when went 
there? · · .. · · 
A. I dori't know Mr. Gilbert. 
Q. Well, Twill ask you this: -Were you present in the Tee 
Tavern when an argument or discussion took place 
page 102 f between Mr. Floyd and a man near the front pai:t. of 
the Tee Taverni 
A. Yes, sir. 
Q. Where were you at that time? 
A. I stopped in there and ordered a sandwich and some gentle-
man came in. Mr. Floyd ordered him out and a conversation 
started, so I pushed my sandwich aside and walked out. 
Q. Did you notice anything about the person of this individual 
at that time, whether he had any instruments upon him or any-
thing of the kind? 
A. He had a bottle of, I don't know whether whiskey or not. 
It was green-colored stuff, sticking in his hip pocket. 
Q. How close were you to where this man was standing or 
seated? 
A. About as close 816 from here over to that table beside Mr. 
McCarthy. 
Q. Did you hear the conversation that took place between 
the two men? 
A. I heard Mr. Floyd when he asked him out. 
Q. Would you relate to the jury exactly what was said to him'! 
A. That is what I have done, as far as I know. I pushed my 
sandwich aside and got out. · 
CROSS EXAMINATION. 
By Mr. Spencer: 
Q. Mr. Floyd told him to get out? 
page 1Q3 } A. That is right~ 
Q. Did he go on out? 
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A. That I don't know. I went out first. 
Q. You went out first? 
A. I went out first. 
The witness stands aside. 
ROY THOMAS, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. Your name is Roy Thomas? 
A. Yes, sir. 
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Q. Were you at Tee Tavern on the night of this difficulty 
between Lawrence Gilbert and Rip Floyd? 
A. Yes, sir, I was. 
Q. Where were you? 
A. Sitting at a counter. · 
Q. How close were you to Gilbert? 
A. Next seat to him. 
Q. Next seat to him. Is that the front counter just as you 
go in the doorway? 
A. Yes, sir. 
Q. Now, did Gilbert come in before you or did you 
page 104 ~ go in before Gilbert'? 
A. He was in when I went in there. 
Q. Now, in your own words, just tell the jury exactly what 
you saw and heard there on August 16th between Gilbert and 
Floyd. 
A. Well, Gilbert was sitting at the table, just finished eating 
his supper, and Mr. Floyd came up to him and said, ".After 
tonight I don't want no more of your business." So Gilbert 
wanted to know why and stood up and started raising his voice 
and banging on the counter and demanding why he didn't want 
any more of his business. So one of the men working in there, 
I don't know what his name was, Mr. Floyd asked him would 
he go out see if he could find an officer. So he said, "What do 
you want an officer for'? I haven't done anything." So he 
showed him that he had a bottle in his pocket. So he covered 
that up. I don't know whether the man ever found the law or 
not but anyway he came back in and finally Gilbert went on out. 
Q. You stayed in after Gilbert went out'? 
A. Yes, sir, I remained in and finished my supper. 
Q. ·what did Gilbert do after he went on the outside of the 
Tee Tavern'? · 
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A. I wouldn't know. I didn't pay any attention to what 
·went on outside at all. 
Q. Did you see him after he went out? 
A. No, sir, I don't believe I did. 
page 105 } CROSS EXAMINATION. 
By Mr. Spencer: 
Q. Nothing happened in there while you were there except 
Mr. Floyd told him he didn't want his business? 
A. Just the argument. 
Q. Didn't Gilbert tell him or invite him to call the police? 
Didn't Gilbert say in effect, "If I have done anything call the 
police, but I haven't done anything." 
A. That is right. 
Q. And Gilbert did go on out? 
A. Yes, sir, he finally went out. 
Q. And Mr. Floyd was then on the inside of the building? 
A. Yes, sir. 
Q. Gilbert didn't try to strike him oi: start any fight or any-
thing of the sort? 
A. No, sir. 
The witness stands aside. 
WILLIAM BREEDLOWE, 
having been first duly sworn, testifies as follows: 
DIRECT EXAl\UNATION. 
By Mr. Jester: 
Q. Your name is William Breedlowe? 
A. That is correct. 
Q. Where do you work? 
A. Mr. Floyd's Tee Tavern. 
Q. Were you working there the night of August 
page 106 } 16th, this year? 
A. Yes, sir. 
Q. That is the same night a difficulty took place between 
Floyd and Gilbert? 
A. Yes, sir. 
Q. In your own words tell the jury exactly what you saw. 
A. On this night of the 16th Gilbert came into the establish-
ment there and picked up a menu and looked over it and finally 
asked me what did he get and I told him one meat and two 
vegetables with the plate. So he studied over it awhile and then 
called out what he wanted, and was a big guy with him. I don't 
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know who he was, a kind of heavy-set fellow,. and· he 'finally 
decided and called out .about three vegetables. I just gave him 
the first two he called for. Mr. Floyd was in Blackstone that 
day and when he came in this guy was cutting his meat and 
knocking it out on the counter and .all, and he told him, after he 
:finished his supper, to leave the place; that he didn't care for 
his busin-ess any more-and he insisted-
By the Court: (interposing) 
Q.· Just stop right there. You talk rather rapidly and I 
couldn't follow you. Did I understand you to say that this 
patron was beating on the counter? 
A. No, sir, I haven't gott-en to that yet. 
Q. You say he asked him out? 
page 107 l A. He asked him after he finished his supper to 
leave tbe building; that he didn't want his business 
anymore. 
By Mr. Spencer: I think what be said he wss cutting his meat 
and some of it dropped out on t1m counter.. , · 
By the Oomt: Turn your face to me and talk to me. 
Thewitness: He then asked why. Mr. Floyd said, well on 
two or tb-ree other occasions we've had trouble with you in the 
back :and you've had trouble outside in front of my place. Then 
Gilbert went ahead and said he had been a gentleman in this 
place and the other places he had been into, and then he got up 
from there and started beating on the counter and told him that 
he thought he was pretty rough, and all like that, but he wouldn't 
bother him or anything in there but to come on the outside of 
the counter. 
By Mr. Jester: 
Q. Who invited who? 
A. Mr. Gilbert asked Mr. Floyd, told him he wasn't scared 
and for him to come out on the· other side of the counter. Mr. 
Floyd said, "No, you come around on this side of the counter 
At this time he gets up and goes to banging on the counter and, 
l\!Ir. Floyd asked me to go out and see if I saw Officer Foster 
in the block anywhere. I walked down as far as in 
page 108 } front of Western Union and when I came back I 
. didn't make any remark to him. I didn't see Officer 
Foster anywhere. I didn't make a remark whether I had seen 
him or not. 
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By the Court_: Call people by name. When you call them 
I don't know who you are talking about. You say You didn't 
make any remar~ to him. Who are you talking about? 
The witn·ess: I didn't make any remark to Mr. Gilbert whether 
I saw Officer J?oster or not. At the same time he asked me what 
had I seen him do. I said, "I don't know. You've got your 
bottle in your pocket. The best thing to do is to go on out.'' 
He goes out. and stands in front of the parking meter· out in front-
of the place. He stays there I recJron for five minutes and then 
Mr. Floyd asked me did I see Officer Foster anywhere or a:riy of 
the law and I told him no, I did not. He said he still was going 
to get a warrant for him and have him arrested anyhow; so he 
goes out and goes around the block. Then Gilbert goes away 
from the front of the meter. When I looked back out he was on 
the meter again. The next thing I knew they were gathered 
on the street down in front of Lynchburg Gas Company. 
By Mr. Jester; 
Q. Did you see what happened out iil' the street'? 
page 109 f A. No, sir. I didn't see what happened out there. 
I stayed in the building all the time. 
CROSS EXAMINATION. 
By Mr. $pence1·: 
Q. Now, what did Gilbert do to bring on any trouble? You 
have said, as I understood you, that in cutting his mea.t it got 
out on the counter. 
A. Yes, sir. 
Q. VVas that any reason to order him out.'? 
A. Well, he had barred him from the place I understood be-
fore then and he was back again that night. 
Q. I want to know what getting his meat out on the counter 
had to do with it? 
A. I don't know. 
Q. You all serve tough steaks or tender steaks'? 
A. Some of both. 
Q. And when you get a tough one it is liable to get out on the 
counter·? 
A. Yes, sir. · 
Q. He hadn't offended anybody by that·? 
A. Not by that. 
Q. Had he done anything to offend anybody up to the time 
Floyd told him after he finished to get out and stay out; that he 
didn't want his business any more·? 
A. I don't know that he had that night. 
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Q. Had he said anything to Floyd at all? 
page 110 } A. I don't know about that night. I don't believe 
he had. 
Q. I am talking about that night. 
A. No, sir, I don't believe so. 
Q. He hadn't created any disturbance? 
A. I was busy running from one counter to the other and back 
and forth over the place and didn't stand and listen to the con-
versation or who started it first. 
Q. Weren't you waiting on him? 
A. I had finished waiting on him and had other customers to 
wait on. 
Q. As far as you saw or heard he did nothing to start any 
disturbance until Rip Floyd told him he was not to come back? 
. A. That was the first remark I heard pass between them. 
Rip told him after he finished his supper that night he didn't 
want his business any more and he replied "Why?" 
Q. He invited Floyd to come on the outside of the counter? 
A. He told him, "You think you are pretty rough." He 
wanted to explain to him why he didn't want his business and so 
forth, and then he told him to come on that side if he thought he 
was so rough and so on. 
Q. Didn't he tell Rip if he had done anything to offend him at 
all for him. to call the police? Didn't he tell Rip to call the 
police? 
page 111 } · A. I don't know if he made a remark "call the 
police", or not, but Mr. Floyd asked me to go out-
side and see if I saw any officers outside in the block anywhere. 
Q. You say Rip invited him to come on his side of the counter? 
A. Gilbert said, "You come on this side." Mr. Floyd said, 
"I am not coming over there. You come over here." 
Q. Gilbert went out of there? 
A. After I went outside and came back in. · After I went 
after the law and came back inside he went out. 
Q. He went out. Now, had he thrown anything or hit any-
body or done anything to anybody that you know of'? 
A. Not as I know of. · 
Q. All he had done was argued a little bit with Rip about 
whether Rip was treating him right in ordering him off the 
premises? 
A. That is all I know. 
RE-DIRECT EXAMINATION. 
By Mr. Jester: 
Q. You say Rip ordered him out of the place that night? 
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A. Yes, sir. 
Q. Had he ever on any other occasion ordered him away from 
there? · 
A. Well, one ot,her occasion before then he came there one 
night and said he wanted to talk to him. He was in the kitchen 
and this guy started in the kitchen and he told him 
page 112 ~ he didn't want to have anything to say to him that 
night. 
Q. Who was in the kitchen? 
A. Mr. Floyd was in the kitchen. 
Q. Who went in the kitchen after Mr. Floyd? 
A. Mr. Gilbert started and came part of the way in and he 
told him not to come in. He said, "I want to talk to you." 
He said, "No, I don't want to talk to you now. I will talk to 
you some other time. I am busy." 
Q. Do,you know when that was with reference to August 16th? 
A. I would say possibly a week or week and a half or two weeks 
before that. 
Q. Did Mr. Floyd order him away from his place at that time? 
A. I don't know if he ordered him away at that time. He 
told him he didn't want to talk to him then, he would talk to him 
some other time. 
Q. So this incident which occurred on August 16th was not 
the first incident between them? 
A. No, sir. What I was getting at awhile ago was it wasn't 
the first time he had asked him away, so I understand. 
Q. You say this was not the first time? 
A. Not the first time, so I understand. He had ordered him 
away before. 
page 113 ~ RE-CROSS EXA1v1INATION. 
By Mr. Spencer: 
Q. What do you mean when you say "so I understand?"' Did 
you hear it? 
A. No, sir. 
Q. Did you see it? 
A. No, sir, didn't see it. 
Q. Then you don't know it, do you? 
A. I don't know it. That is why I say "so I understand/1 
Q. Somebody told you·? 
A. That is right. 
Q. And as far as you are concerned when he came in and sat 
down to the counter and ordered you served him and you didn't 
tell him to get out, did you·? 
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Q. So if you thought it was in order for him to stay out of the 
premises you wouldn't have attempted to wait on him. 
A. I wouldn't have served him. 
By Mr. Jester: 
Q. Did somebody tell you about this incident in the kitchen 
or did you see that with your own eyes? 
A. I saw what happened in the kitchen myself. 
By Mr. Spencer: I asked him if he saw it or heard it and he 
he didn't. 
page 114} By Mr. Jester: No, they are two different episodes 
one about ordering him out and one about not wanting 
to talk to him in the kitchen. 
By Mr .. Spencer: You haven't helped me, Mr. Jester .. 
Q. On 'Some previous occasion, you say a week or maybe ten 
d·ay.s 'Or two weeks before that, that he come in there and wanted 
to go back in the kitchen to talk to Rip? 
A. That is right .. 
Q .. Now., isn't the kitchen just a part of the back part of the 
place? 
A The kitchen is a room that is cut off from the other part of 
the place. 
Q.. Did he offer Rip any harm then? 
A. I don't know. He said he wanted to talk with him. 
Q.. Did he offer him any harm? 
A. I don't know as he did .. 
Q. And Rip told him not to come in there. Did he go in there? 
A. No, sir. 
Q. Did he get out? 
A. Well, he took his time about going out. He went on out, 
yes, sir. 
Q. Well, he went on out and Rip didn't tell him that 
he shouldn't come back? 
page 115 } A.. No, not that night. He said he would talk to 
him some other time. He said, "I don't want to 
talk to you now." 
Q. As a matter of fact, this boy has been a welcome customer 
right along until right now, hadn't he? 
A. Well, he came in at times, yes. 
Q. And he has gotten to be pretty bad since this occasion?' 
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A. I haven't seen much of him since this occasion. In fact,. 
I thmli: I have seen him about three times. 
Q. You liave heard a lot said about him since- this occasion? 
A. No, I haven't heard any remarks made· either ~y .. 
The witness stands aside .. 
C .. E. TYREE, 
having been first duiy sworn, testifies as foITows.: 
DIRECT EXAMINATION .. 
By Mr. 'Jester: 
Q. Your. name is C. E. Tyree? 
A .. Yesrsir. 
Q .. Where do you live,. Mr_ Tyree? 
A .. tlOO Coort .. 
Q. Were you in the Tee Tavern on the- niglit of August I6tfr 
which is the night a difficulty took place between Mr_ Gilbert 
and Mr_ Floyd? 
page· 116 f A. Yes, sir. •. 
Q. Did you see any part of that difficuity'! 
A •. No, sir .. 
Q. Now, did you see Mr. Gi.Ioert inside of the Tee Tavern or 
eutside of the 'fee Tavern 1 
A. He was standing on the· street when f saw him. 
Q. Where did you se·e him on. the street? 
A. Right in front of the door. at the parking meter hanging 
on the meter. 
Q .. Hanging on the parking meter in front of the door of the 
Tee. Tavern.1 
A. Yes, sir .. 
Q. In your own wor<!ls refate to the jury what happened be-
tween you and Mr. Gilbert when you came out of. the. Tee Ta:ve.m. 
A. Well, I went in the Tee Tavern about ten minutes to Si:00 
and I came out, was looking for my brother,. and I aiked Gilbert,. 
"Gilbert, have you saw my brother anywhere?" He looked 
me in the face and said, "Shut up." Well, when he told me to 
shut up hollered right in my face like. that,. 1 told him, "Horse 
manilre.''. 
Note: ( on account of outside noises interfering with hearing. 
the witness the last question and answer was read back by the 
~ourt reporter.) 
Q. I wish you to talk so these gentlemen in the. jury box can 
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hear what you say. Look toward them or look toward the judge 
and talk slow enough so they can all hear you. 
page 117 ~ Now you have heard the question asked you and the 
answer which was given read. Now continue from · 
that point and tell the jury if you will just what happened from 
that time on. 
A. I started on off down toward 7th Street to meet my wife 
there at Guggenheimer's. We were going up to Court Street 
to look at the apartment I am living in now. Well, just as I 
got about ten or fifteen feet from Gilbert he looked at me and 
made a remark how small I was around my hips and I just 
answered him and told him I had enough for both of us and kept 
walking. When I did glimpse around over the left side Gilbert 
had overtook me and when I turned he slapped me side the face; 
so when he drawed back to hit me again I slapped him in the face 
and kicked him in the stomach. That is all there was to it. 
Then he wanted me to go back down and tell all of his friends on 
the sidewalk there, a mob had gathered there then, to apologize 
to them and tell thel)l that I was playing with him. I said, 
"No, Gilbert, I am not going to fool around the street and get 
in jail on your account or nobody else's I am going down the 
street where I belong." I went down, got my wife, came back 
up t,he street and didn't see a sign of no one. 
Q. Is tha.t all you know about it, Mr. Tyree? 
A. Yes, sir. · 
page 118 ~ CROSS EXAMINATION. 
By Mr. Spencer: 
Q. Mr. Tyree, what do you do'? 
A. Body and fender work. 
Q. Ever work for Rip Floyd? 
A. No, sir. 
Q. You frequent that place'? 
A. I have been in there several times. 
Q. Did you know Gilbert before? 
A. Yes, sir, I have been in Gilbert's company. 
Q. And when you came out and asked about where your 
brother was he said, "Shut up" and you ma<le the wisecrack 
back at him? 
A. Yes, sir. 
Q. Could you see he was drunk then'? 
A. Gilbert was drinking. I couldn't say he was drunk. I 
never paid much attention to him. 
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Q. Now, you spoke of another encounter. Where did that 
t.ake place? 
A. Another what? 
Q. Where you met him the second time later on. 
A. The same night? 
Q. Yes, sir. I understood you to say you started toward 
Cuggenheimer's to meet your wife and then you met him again 
A. No, I never met him. He overtook me. 
page 119 } Q. He overtook you? 
A. Yes, sir. 
Q. ,vhere was that? Was it about where the Paramount 
pool room is? 
A. No, sir, it was in front of the place where they sell· type-
writers and cash registers. I don't know the name of the place. 
Q. Grover Shepherd's place? 
A. Between that and the pool room. 
Q. And he overtook you and made some remark to you about 
what narrow hips you had? 
A. Yes, sir. He made that remark before he left in fro11:t of 
the place down there. 
· Q. He made a remark about how narrow you were around the 
hips·? 
A. Yes, sir. 
Q. And you said what? 
A. I told him I had enough for both of us. 
Q. What, narrowness around the hips? 
A. Yes, sir. 
Q. What did you mean by that? 
A. I meant I wasn't going to take nothing off of him. 
Q. You were more or less beligerant indicating you would as 
soon scrap with him as not'? 
A. No, sir, I wasn't indicating I wanted to scrap. If I had 
wanted to scrap with him I would never have said 
page 120 ~ anything to him. 
Q. When he overtook you what did he say? 
A. He didn't say anything, just slapped me in the face. 
Q. And you did what, kicked him in the stomach'? 
A. When he drawed back to hit me· again I slapped him in the 
fo.ce and kicked him in the stomach. 
Q. Then he turned around and wanted you to go back and 
explain to his friends you were just playing? 
A. Yes, sir. 
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LLOYD M. JONES, 
having been first duly sworn, testifies a.s follows: 
DIRECT EXAMINATION. 
J3y M-r. Jestel'~ 
Q. Your name is L. M .. Jorres? 
A. Yes, :sir. 
Q. Where do you live? 
A. '2017 M-ain Street. 
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Q. Were you at Tee Tavern Tuesday night, August 16th 
when a difficulty is :said t,o bave taken place ·between Floyd and 
Cilbert? 
A. Yes, sir. 
Q. Did you ~ee any part oi it? 
A. I saw the starting of it, yes, sil'. 
Q. In your own words tell these gentlemen of the 
:p3ge 121} juzy that portion which you saw. 
A. I went in the Tee Tavern, I guess it was around 
7::00 1o'clock on too day he mentioned, and went back to the back 
bar ·and drank a heer. Then as I was leaving I saw Lawrence 
'Gilbert w.as sitting in the first .booth. 
By tlre 'Comt ~ 
·Q. 'Sitting in the first booth? 
A. In thie first booth, yes, sir. He caught me by the hand and 
told me to 'Sit down with him. I sat with him for a couple of 
minutes, I guess, and he told me to have a beer. I told him I 
just had one and had to meet someone outside. I went out 
front, was supposed to meet my girl over in front of the Isis or 
in front of the Tee Tavern; so I stood out there for a few minutes 
and Gilbert came up to the front counter, I guess five or ten 
minutes after I went out, and he was leaning over the counter 
arguing with someone over the counter. I couldn't see who he 
was arguing with from where I was standing. So in a few minutes 
he came out the door and he started cursing back through that 
little window that lets in behind the counter; so I walked across 
the street over to the Isis to see what was playing at the theatre 
over there. So then, after looking at the posters out in front of 
the theatre, I walked back across the street and then I looked 
down toward 6th and Main and Floyd and Gilbert and Henry 
Holt were standing on the corner of 6th and Main 
:page 122 } and they started to fighting, were all mixed up there 
with both in a swing, so I turned and walked up the 
street in the other direction. 
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By Mr. Jester: 
Q .. As I understand it, when you were in the Tee Tavern at 
that time Gilbert was seated in a booth? 
A. Yes, sir, sitting in the first left-hand booth after you pass 
the counter. 
Q. The after you went outside looking back through the door 
or window you saw him standing at the counter? 
A. Yes, sir, he was standing just about where the cash register 
is when I saw him. right at the front of the counter. 
Q. Then he caID:.e outside and was cursing back. through the 
window? 
A. Yes, sir. 
Q. Is that the,window into the Tee Tavern'! 
A. Yes, sir, ~,little.sliding glass window there right beside the 
door on the side of the counter. It usually kept open on hot 
nights. 
Q .. Cou~d you see who was on the other side of the window'! 
A. I saw who he was cursing after I got outside. He: w-as 
cursing Floyd. I couldn't see who he was cursing: to start with. 
I couldn't see who was behind the coWlter at fin;t. 
Q Did you ever see Gilbert go up toward 7th Street'! 
page 123 } A. No, sir, I didn't. About the time he started 
cursing through the window I walked across the street. 
over to the other side of the street in front of the Isis_ 
Q. Toward the Isis Theatre? 
A. Yes, sir. 
Q. Where were you when you saw the three of them, Gilbert 
Floyd and Holt, standing at 6th and Main? 
A. I was walking back across the street toward Tee Tavern. 
I had gotten almost to the corner when I looked down to the 
corner and saw them standing on the corner. 
Q. Just those three standing on the corner'? 
A. That is the only three I saw. 
Q. Any persons close to them at that time'? 
A. Well, I don't know. How close do you mean? Of course,. 
there were people always on the street. , 
Q. Was there a crowd gathered around the front door of the 
Tee Tavern? 
A. I didn't notice any unusual crowd. Was a lot of people on 
the street. 
Q. Were two or three standing in front of Tee Taverrn'? 
A. Well, yes, sir, I imagine so. I didn't pay any attention to 
how many people were there because I didn't have that on my 
mind. 
Q. Did you see any part of the difficulty that took place up 
at 6th and Main'? · 
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A. Yes, sir, I saw them when they first started 
page 124 } fighting. 
Q. You saw them when they first started fighting? 
A. Yes, sir. 
Q. What did you see when the first started fighting? 
A. ·wen, they must have started fighting when they first got 
there because I think they had just got to the corner-at least, 
Rip was walking when I first looked down there and this Gilbert 
walked up behind him and Rip turned around and Gilbert hit at 
Floyd and Floyd hit back at him. 
Q. Now, where were they with reference to the sidewalk at 
6th Street when you saw this first blow passed? 
A. In reference to the sidewalk? 
Q. That is right. 
A. They were standing on the side that the Gas Company is on. 
Q. The side the Gas Company is on? 
A. Yes, sir, right at the corner of the Gas Company. 
Q. And you saw Gilbert pass the first blow toward Floyd? 
A. Yes, sir. 
Q. Did he have anything in his hand at that time? 
A. He had a bottle in his hand. 
Q. Could you see whether or not Floyd had anything in hi~ 
hand'? 
A. I didn't see anything in his hand. 
page 125 } Q. Now, where was Holt with reference to the 
position of Gilbert and Floyd? 
A. Holt was standing not more than two or three feet from 
them. 
Q. Which one of the three men was standing closer to Com-
merce Street? 
A. Floyd was standing closer to Commerce. 
q. You mean by that on that gradual slope or hillside there? 
A. Yes, sir. 
Q. And Floyd was standing down the hill'? . 
A. Yes, sir. 
Q. And Gilbert more or less had his back up toward Main 
Street'? 
A. Yes, sir. 
Q. Did you see any more than each one of them pass a blow 
at each other'? 
A. Well, they were swinging. I couldn't tell how many 
blows were passed, wasn't over one or two, I guess before they 
disappeared around the corner of the quilding and I turned and 
walked the other way. When I saw the fight starting I walked 
the other way. 
Q. Which direction did you go'? 
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A. Toward Western Union. 
Q. Did you see any more of it? 
A. No, sir. 
page 126 ~ CROSS EXAl\HNATION. 
By Mr. Spencer: 
Q. You say you went in there and went to the back bar? 
A. Yes, sir. 
Q. They don't serve any food hack there, it is just purely for 
q.rinking, isn't it'? 
A. That is where beer is sold. 
Q. Food is served at the front? 
A. Food is served at the front counter and booths. 
Q. You went back to the back bar and had how much beer'? 
A. Just one beer'? 
Q. Were you drinking before that'? 
A. No, sir. 
Q. What do you do, Mr. Jones? 
A. Painter. 
Q. You are a painter? 
A. Yes, sir. 
Q. Do you frequent this place much? 
A. I have been in there, I guess, a dozen times since they 
opened. 
Q. Who do you work for? 
A. Working for Harry White now. 
Q. Harry White and this man are partners, aren't they'? 
A. I don't know whether they are not. 
page 127 ~ Q. You don't know that? 
A. I have only been working for him a week. I 
u~ually work for my father. My father happens to be out of 
work right now. 
Q. You have just gone into lVhite's employment since this 
thing happened? 
A. \Veil, yes, sir. 
Q. Now, you say this Gilbert ,1tas in the booth'? 
A. Yes, sir. 
Q. You sat down a11d talked to him'? 
A. I talked to him, I imagine, two or three minutes. 
Q .. Have any trouble then? 
A. Wasn't any trouble. 
Q. What did you talk about? 
A. I don't know. He asked me to have a beer with him and 
I told him I had had a beer and I had to meet my girl friend. 
Q. What time was that? 
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A. That was around 7:00 o'clock. I don't remember the 
exact minute. 
Q. He hadn't ordered any food or didn't have any food before 
him at tha.t time? 
A. No, sir. He aq~ two other fellows were sitting at the booth 
Q. Were they a.11 drinking beer at that time? 
A. They" didn't have any beer in front of them 
page 128 } when I sat down. 
Q. You sat down and talked to them two or three 
minutes? 
A. Two or three minutes. 
Q. And all was calm and peaceful then, wasn't it? 
A. Well, in one sense of the word, yes. If you call men drink-
ing peaceful it was calm and peaceful. 
Q. v,.r ell, some people are very peaceful, I understand, when 
they are drinking. Was there any rough going on? 
A. No, didn't say anything rough to me. I know Gilbert, 
I :am a friend of his, so I merely talked and passed the time of 
day with him. He asked me to have a beer and I told him I 
-didn't w.ant any; that I had to meet somebody and told him I 
had to go. 
Q. Then you went outside to meet a young lady? 
A. Yes, sir. 
Q~ Either in front of Tee Tavern or over in front of the Isis? 
A. I was just above the Tee Tavern, you know there's a barber 
shop :adjoining. 
·Q. Where were you going to meet the young lady? 
A. I told her to meet me in front of Tee Tavern. 
Q. Where were you going? 
A. I hadn't made up my mind. That was to be her decision. 
Q. Then at the time you pulled off and went across the street. 
Had anything happened then'? 
page 129 l A. Nothing except the argument I just mentioned 
with Gilbert. 
Q. Gilbert had come out of there and was cursing back through 
the window? 
A. Yes, sir. 
Q. Now~ how long would you say you stood there, Mr. Jones? 
A. Oh, I would say at the outside-I was supposed to meet 
her at 7 :30 and I was outside, I guess, some ten, fifteen, twenty 
or thirty minuta<:i. I don't ;know the exact time. 
Q. Ten or fifteen minutes? 
A. Something like that, I would say. 
Q. Did he have time to order a meal and eat it and get through 
with it and then have an argument and then get outdoors in the 
time you stood there? 
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A. I imagine he would have, yes, sir. 
Q. In ten or fifteen minutes-? 
A. Yes, sir. 
Q. Is that a short order place down there? 
A. You usually get se£ved within four or- five minutes after 
you order. 
Q. If you o'rder steak you have to wait for it to cook. 
A. A steak is cooked within five minutes. 
Q. This man came· out before you left the sidewalk and was 
· cursing Rip through the window? 
page 130 ~ . A: Yes, sir. 
· Q. And where was Rip at the time you left to go 
over to the Isis? 
A. Rip was behind the counter. 
Q .. He was still inside? 
A. Yes, sir. 
Q .. You then strolled across the street> Rip inside and Gilbert 
outside cursing him? 
A. Yes, sir. 
Q. How long did you stay over there before you looked back"?' 
A. Oh, about ten minutes, I guess. 
Q. Was the cursing going on all that time'? 
A. No, he wasn't cursing all that time. 
Q. You know what he was doing? 
A. He was talking to Henry Holt. I glanced over there ani 
saw him talking to Henry Holt. 
Q. Did you see him go up the street up about where the type-
writer place is, Shepherd's. place,, and get in an argument with 
somebody else? · 
A. No, I didn't see that. 
Q .. Do you know C. E. Tyree·? 
A. No, I don't. 
Q. Don't know him at all? , 
A. I might know him by sight but not by name_ 
Q. Didn't see him up there'? 
page 131 ~ A. No, sir. 
Q. Didn't see Gilbert go up and engage in fisti-
cuffs with Tyree? 
A~ I didn't bee that. 
Q. When you did look over there you saw him talking to Holt'! 
A. Yes, he was talking to Holt when I looked over there. 
Q. Where was Rip then? 
A. I didn't see Rip at all. 
Q. What did you do, turn around and start looking at the 
movie advertisements again'? 
A. Yes, sir. 
Ernest G. Floyd v. Commonwealth 
Lloyd M. Jones. 
73 
Q. In other words, you ,vere sort of looking at the movie 
advertisements, then looking over there awhile, and then look-
ing back over the advertisements. Is that wha.t you were doing? 
A. ,Just glanced back over there. 
Q. What were you glancing about? 
A. When a man is cursing on the street you have a certain 
amount of curiosity. 
Q. And you would miss part of the show if he got in a fight'? 
A. I wasn't in the show. Oh, you mean the fight was a show? 
Q. Yes, sir. 
A. I didn't want to see the fight, too many police 
page 132 ~ around. 
Q. So you missed that part relating to Tyree? 
A. I didn't see that. 
Q. When you lcoked back again did you see where Rip came 
frcm? 
A. When I looked back again I didn't see Gilbert or Rip 
either one. I started across the street and then I looked down 
the street and Rip was going toward the corner. 
Q. Rip was going toward the corner'? 
A. Yes, sir, and Holt and Gilbert were going tO\vard the corner. 
Q. vVere they together'? 
A. No, didn't seem to be together. 
Q. Who was in front? 
A. Rip was walking in front. 
Q. Rip was walking along in front'? 
A. Yes, sir. 
Q. How far would you say the other two were behind? 
A. Not over three or four steps behind. 
Q. Was Holt with Gilbert then? 
A. Holt was with Gilbert. 
Q. And Rip went on down to the corner and three or four 
steps back of him was Holt and Gilbert'? 
A. Yes, sir. 
Q. \\ihen they got to the corner they all stopped to-
gether'? 
page 133 ~ A. Yes, sir. 
Q. And the first blow was struck there'? 
A. Yes, sir. 
Q. You say you could see. You were then standing where'? 
A. I was walking across the street then. 
Q. And it was dark? 
A. It is lighted up down there. You can see from one end of 
Main to the other. 
Q. I am asking you if it wasn't after dark. 
A. It was just about dark. It gets dark around 7 :30. 
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Q. And you could see Gilbert had a bottle in his hand'? 
A. Yes, sir. 
Q. And he tried to strike Rjp. Did he hit him? .. 
A. He hit at him. I couldn't tell from the distance I was 
whether he hit him or not. 
Q. Did you hear any glass break? 
A. No, I didn't hear any glass break. 
Q. You said Rip hit at him? 
A. Yes, sir. 
Q. Did he hit him with his fist? 
A. He hit him a glancing blow the way it looked to me from 
where I was standing. He was hitting with the side of his hand. 
Q. Good old Judo punch? 
page 134 } A. That is what it looked like. 
Q. Did you go down there? 
. A. No, sir. 
Q. Walked t,he other way'? 
A. I went the other way. 
Q. How did they find out you saw it? 
A. Rip had seen me in the place just before it started. 
Q. Rip didn't know whether you saw all that or not. 
A. He asked me if I saw it. 
Q. Was that before or after you went to work for Ha1Ty 
·wright? 
A. That was before I went to work with Harry Wright. I 
have worked for Harry before. In fact, I sometimes work for 
a different paint contractor every month and that has no con-
nection with it. · 
The witness stands aside. 
RUFUS B. PADGETT, 
having been first duly sworn, testifies as follows: 
DIRECT EXA.iv.IINATION. 
By Mr. Jester: 
Q. Your name is Rufus B. Padgett? 
A. That is right. 
. .Q. Mr. Padgett, if you will look back toward the back row 
where the three gentlemen are seated and talk slowly 
page 135 ~ enough and loud enough so that they all will hear 
you it will be helpful. You live at 1118 Polk Street, 
I believe? 
A. That is right. 
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Q. Now, were you at the Tee Tavern on Tuesday night, 
August 16th., when a difficulty took place between Gilbert and 
Floyd? 
A. I w-as in front of it. 
Q. In front of the Tee Tavern? 
A. That's right. 
Q. You say you were in front of it. What do you mean by 
that? 
A. Well, I had just gotten off the Greyhound bus-I mean 
the Trailways bus. I had come back from going to th.e hospital 
to see my wire and I decided I wanted a beer so was going down 
to the Tee Tavern to get one. It was close to 8:00_o'clock, and 
I walked dmvn and I met a buddy that I hadn't seen for six or 
eight months and naturally I stopped and talked to him. I was 
directly in front of Toe Tavern. 
Q. You mean by that in front of the door to the Tee Tavern? 
A. Absolutely. Is a parking meter there and I was right 
where the parking mteter is. I can't tell you the exact feet but 
the parking meter there. 
Q. The parking meter in front of the door to . the Tee 
Tavern? 
page 136 ~ A Yes, sir. 
Q.. What did you see there at the parking meter in 
front of the Tee 'l'avern? 
A. I don't understand exactly what you mean by that. 
Q. Did yuu see Gilbert down there? 
A Yes. 
·Q. Did you ·see Floyd? 
A. Yes. 
Q. Tell the jury exactly what you saw, if anything, that 
happened between Gilbert and Floyd from the time that you got 
there until the time the fight started. 
A. Well, I had been there about five minutes, I guess, and this 
boy, I took it to be Gilbert, he came down the street and he was 
very unruly and started rolling his shirt-sleeves up. Were three 
of us standing there. He first walked all around me. Then he 
looked at me just as funny and said "How do you do?" I said, 
"Fine, I thank you. How are you?" Then he said, "Where is 
that damn Rip Floyd?" I said, "I don't know." So then he 
backed up to the boy that was standing next to me. He walked 
over and asked him, said, "You are his friend, aren't you?' 
So he told him, "Well, I know him. I worked for him but I am 
not his friend, no more than everybody else's." He said, "Well, 
I want you to know"-should I use his expression? 
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Q. Go ahead and tell the jury the expression he used. 
A. I want to know should I use the expression that 
page 137 ~ he used. 
Q. You go ahead and tell the jury what Gilbert. 
said. 
A. He said, •"I want to catch that son of a bitch.n 
Q. Who .did he address that remark to? 
A. He was. talking about Mr. Floyd. He called him "Rip". 
Q. I mean who did Gilbert address that remark to? 
A. To me and my two buddies. He was talking to this big 
heavy-set' fellow who was with me. I don't know what his name 
was but he was standing there with us when I was talking to my 
buddy. What the boy's name was I don't know. 
Q. Did anything happen after that? 
A. Well, yes, sir. 
Q. Well, tell the jury what happened, please, sir. 
A. Some one came up the street and he said, "Where in the 
hell did he go?'' That is exactly the way he talked. 
Q. Said what'? 
A. "Where in t,he hell did he go. I want to catch him.~, 
Somebody said "Down that way." That was toward 6t.h and· 
Main. So he took off down to 6th and Main toward the Academy 
Theatre. 
Q. Who took off'? 
A. Mr. Gilbert. 
Q. Is he the one who said,, "Where- in the hell did he 
go?" 
page 138 ~ A. Yes, sir, said, "vVhere in the hell did he go·? 
I want to catch that Rip Floyd." 
Q. What happened then? 
A. They scuffled around the corner. 
Q. Did you see the scuffle? 
A. Part of it. 
Q. ·what part of it did you see, if any'? 
A. \Yell, when I got to the corner-naturally curiosity 
prompted me to go down there. I wanted to see what was going 
on. When I got there all I could see was just a bw1ch of hands 
going up and down. 
Q. Where did that scuffile take place? 
A. Right below the junction there at 6th and Main. 
Q. When you say "right below" what do you mean? 
A. I would say approximately 50 or 60 feet <lown the street 
from Main. 
Q. Could you tell who was in that scuffle'? 
A. No, sir. 
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Q. Could you see whether or not either party had anything 
in his hand? 
A. That would be hard to say. 
CROSS EXAMINATION. 
By Mr. Spencer: 
Q. What do you do, Mr. Padgett? 
A. Machine operator. 
Q. ,\here? 
page 139 ~ A. Virginia Gear. 
Q. Machine operator'? 
A. Yes, but right at the present time I am unemployed. We 
are waiting on a N. L. R. B. ruling. 
Q. What is the concern? 
A. Virginia Gear. 
Q .. Where is that? 
A. Kemper Street. .At the present I am unemployed, having 
a little labor trouble out there. 
Q. Your answer is satisfactory. If you want to keep on telling 
me some more about it it is all right with me. 
A. I didn't understand your question. 
Q. Are you a frequent visitor down at Rip Floyd's place? 
A. No, sir-well, by that what do you mean'? 
Q. You said you had been off on a trip to see your wife. 
A. What do you mean by "frequent"f You mean once a 
day, once a week, once a month., or what? 
Q. ·well, whenever you g·et ready to go to a place like that. 
A. ·wen, in that case, yes. I go there when I take a no-
tion. · 
Q. All rig·ht, on this occasion you-first, you say you lived 
over at 1118 Polk Street? 
A. Yes, sir. 
page 140 ~ Q. And came in at the bus terminal. I take it 
that was the Greyhound bus terminal. 
A. No, the Trailways. It comes in at 7 :30. 
Q. And you passed four, five or six places that sell beer? 
A. That is right. If I want to go to a certain place it is 
my business, isn't iU 
Q. Of course, it is, but nevertheless the fact remains you 
did do that. 
A. That is right, absolutely. 
Q. So you w.anted something· more than a mere bottle of 
beer. 
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A. "\¥ ell, that was beside the point. 
Q. Let the jury decide that, whether it was beside the point. 
Is it or not a fact you went down there passing many other 
places, say a half-dozen places, that sell beer. 
A. It's not a half-dozen places between Trailways and that. 
You want to bet on it t I '11 bet you there ain't no six places. 
Bv the Court: "\Vait a minute. You answer the attorney's 
questions and stop when you have answered it. Counsel will 
not ask any questions except those pertinent to the case. 
By Mr. Spencer: 
Q. I'll skip that. Now, when you got down 
page 141 ~ there was this boy, Gilbert, out in the street or 
inside at that time? 
A. He was neither place. I didn't see him when I got down 
there. He came up later. 
Q. He came up later and you were standing there talking 
to two of your buddies? 
A. That is tight. 
Q. "\Vas one of those by chance named "\V. B. Miller? 
A. I don't know Mr. :Mil1er. I might know him if I see 
him. · 
Q. Is that (indicating vV. B. Miller) the man? 
A. That is the gentleman, one of them. 
Q. And the conversation you have here detailed took place 
between Gilbert and Mr. Milled 
A. Part of it. 
Q. ·who else was he talking to beside him f 
A. To me. . 
Q. I thoug·ht the whole conversation with you was, "How 
do you do?'' and you said, ''How do you dot'' 
A. That was part of the conversation. 
Q. You just want to argue and I am not going to argue 
with you. ·where was Rip Floyd at the time? 
A. I do not know. 
Q. "\Vhen did you first see Rip Floyd f 
A. Right at the corner of 6th. 
Q. Did you see him come out of the restaurant? 
A. No, sir. 
page 142 ~ Q. You said you ,vere standing right square in 
front. 
A. I was. 
Q. On that parking meter. By the way, is that parking 
meter part of the equipment of the restaurant or the city! 
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Q. Lots of people standing on top of it in this case. Did 
you see Rip come ouU 
A. No,, sir. 
Q. Did you hear Mr. Miller roll this boy, Gilbert, this young 
man, Gilbert, "If you want to pick a fight pick it with Rip.''! 
A. I certainly did. 
Q. Wasn't Rip there then? 
A. No, sir. 
Q. ·wasn't Rip standing right close by f 
A. No, sir, he was not. 
Q. Which is right and which is wrong? I mean by that, 
what did happen in that respect, You say you did hear it. 
A. He said, "You are his friend." He said, '' If you want 
to pick a fight why don't you start it with Rip?'' He said, 
"I didn't jump on you and Rip hasn't jumped on you. You 
just had trouble with Rip. Why don't you go ask Rip about 
it?" 
Q. Wasn't Rip standing right there f 
page 143 } A. No, sir., he was not. 
Q.. Didn't Gilbert reply thereto, "' I am not go-
ing to start :any figllt with Rip.. He is too big for me.''? 
A. He did not, not :as I remember. 
Q .. vV:as a young man named Holt there t 
A. No, sir, not there with me. 
Q. Did he come up there at any time while you were there? 
A. Not that I remember, no, sir. 
Q. Did he come up at any time5/ 
A. Later, after Officer Foster and the other officer, I don't 
know his name, put Mr. Gilbert in a car and sent him to the 
hospital, then I saw Holt. 
Q. You know Holt, don't you? 
A. Yes, sir. 
Q. And you say that you didn't see him there talking to 
Gilbert! 
A. I saw him on the corner but I did not see him there in 
front of me. 
Q. Didn't see him walk down the street with Gilbert? 
A. No, sir. 
Q. And your version is that Rip walked on down or some-
how appeared at the corner. You don't know how he got 
there? 
A. That is right. I wasn't watching him. I wasn't pay-
ing attention to someone else's business to start with. 
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Q. And.Gilbert apparently saw Rip down there 
page 144 ~ and made a beeline down there? 
A. He asked me where he went. 
Q. And when he saw him he went on down there T 
A. I don't know if he saw him or not but he went down 
there. , 
Q. D.idn't you use that phraseology, "he made a beeline 
down there'' Y 
.A.. I don't think I did. 
Q. Was anybody with him f 
A. By himself. 
Q. Was anybody with Rip Y 
A. Not as I know of, not on the corner. 
Q. Where was Henry Holt Y 
A. I do not know. 
Q. Did you see Henry Holt at that timer 
A. Absolutely, yes, sir. 
Q. Was he in the :fight f 
A. Yes. 
Q. How did he get in tllere Y 
A. I don't know. 
Q. Come down by parachute, or whatf 
A. Could have. 
Q. Had you started on your beer before you got down there., 
Mr. Padgett? 
A. Mr. Spencer-
page 145 ~ Q. (interposing) Had yon started on your 
beer before vou got down there 1 
A. No, sir. I had been riding the Trailways bus and they 
don't serve beer. · 
Q. No, I don't suppose they do. They stop along the road 
sometimes. 
A. They don't have any stops between \Vaynesboro and 
Lynchburg that are long- enough to drink nuy beer. 
The witness stands aside. 
WYATT FARMER, 
having been first duly sworn, testifies as follows : 
DIRECT EXAMINATION. · 
By Mr. Jester: 
Q. Your name is Wyatt Farmed 
A. Yes, sir. · 
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Q. Where do you live, Mr. Farmer? 
A. 2038 Richmond Street. 
si 
Q. Were you at Tee Tavern on the night of August 16th 7 
A. I was up front of it. 
Q. What do you mean by "up front"t 
A. I was outside on the sidewalk. 
Q. Did you see any part of this difficulty which 
page 146 ~ took place between Gilbert and Floyd? 
A. None of the actual fighting·, no, sir. 
Q. Did you see anything· before the :fighting started? 
A. Nothing except Gilbert was inside and he came out and 
was telling some of the fellows he was having trouble and 
then he walked up the street a short ways. Later he came 
back down the street and then he walked down to the corner 
and as I got there I could see them fighting or having trouble. 
Q. In other words, you were standing in front of the door 
to the Tee Tavern when Gilbert came out? 
A. Yes, sir. 
Q. ,vho was out there with you? Do you recall? 
A. No, sir, I don't know. "\;Vas a bunch of fellows standin6 
around. 
Q. And Gilbert at that time addressed remarks to someone 
saying he was having· trouble with Floyd? 
A. Telling some of the boys out on the street, re::;, sir. 
Q. Did you hear Gilbert make .any threats of any kind to-
ward Floyd¥ 
A. He told this Miller bov that he could take care of him-
self. · 
Q. Told who? 
A. Told Miller that he could take care of himself against 
him if he wanted to come outside. 
Q. Then you say he walked on up the street. 
pag·e 147 ~ Do you mean he walked toward 6th or 7th 1 
A. A short ,vays toward 7th and talked to some 
boys up there. 
Q. Did you pay any attention to wliat went on up there T 
A. No, sir. I just saw him talking· to someone up there. 
Q. Did he come back toward Tee Tavern? 
A. Right back in front where I was standing talking to 
Miller. 
Q. Did he have any conversation with anyone there then 1 
A. He said something to :Miller. I don't know what he 
was talking about. 
Q. And then the next thing you saw Floyd and Gilbert were 
down at 6th and Main? 
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A. Yes. They went around tl1e corner there. 
Q. Did you see Floyd out there in the street-that is, in 
Main Street 1 
A. I saw him standing down on the corner. 
Q. Did you know how he got down to tbe corner 1 
A. No. I didn't see him go down there. 
Q. You are speaking of the corner at the Gas Company 
placef 
A. Yes, sir. 
Q. Who else did you see down at the corned 
page 148 ~ A. I was just paying attention to Gilbert and 
Floyd down there. 
Q. Did you see Gilbert at the corner 1 
A. I saw him go down that way. 
Q. Did you see Holt at the corned 
A. No, sir, I didn't see Holt. 
Q. Did you see Holt out there at all? 
A. He was out there at one time but I don't know exactly 
where he was. 
Q. Did you see any licks passed or attempted licks passed 
between anybody 1 
A. No, sir. ·when I went down to the corner all I could see 
was somebody scuffling way down 6th Street. 
Q. You dicln 't see the beginning of the fight? 
A. No,, sir. 
CROSS EXAMINATION. 
By Mr. Spencer: 
Q. Mr. Farmer, I don't mean to be asking personal ques-
tions or meddling in your business at all but were you drink-
ing that night 1 
A. I had a few drinks, yes, sir. 
Q. Did you have enough to make your recollection spotty? 
A. No, not too much, I don't think. 
Q. As I understand, whatever had happened in the restau-
rant had already happened by the time you got there? 
A. Inside the restaurant, yes, sir. That is 
page 149 ~ right. 
Q. And the first you saw of Gilbert was up the 
street talking to somebody? 
A. I saw him coming out. 
Q. And go on up toward 7th f 
A. Yes, sir. 
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Q. And he stopped and talked with somebody. ·was that 
about in front of the typewriter place f 
.A.. Somewhere along there. 
Q.- You didn't see any fight t 
A. No., sir. 
Q. Didn't see anybody kick him t 
A. No, sir, I didn't. 
Q. Didn't see anybody slap the other's facet 
A. No., sir. 
Q. Now, he came back down there and picked up this con-
versation with Miller! 
A. Yes, sir. 
Q. Let me see if I can refresh your recollection a little bit. 
1'T asn 't Miller just in the act of rolling· his sleeves down about 
the time he came up 1 
A. If he was I wasn't paying any attention to it. 
Q. Didn't Gilbert say to him in effect, "What are you roll-
ing your sleeves down for f You are a friend of Rip 
Floyd's..' ' 7 
A. If he did I wasn't paying any attention to him. 
Q. Was Floyd out tl1ere at the time! 
page 150 } A. I didn't see him outside. 
Q.. He is a right good size character, isn't he Y 
If he was out there you could see him. 
A. Yes, sir, but he wasn't right in front of the place. The 
next time I saw him he was down at the corner. 
Q. Was Holt there¥ 
A. Holt was around in the crowd somewhere. I don't know 
where he was. 
Q. Was he there when you first got there? 
A. I think be was either inside or walked up. I don't know 
where he came from. 
Q. You didn't see Floyd go down to the corner 7 
A. No, sir., I didn't. 
Q. The .first time you were aware of Floyd you looked down 
and saw him standing· on the corner? 
A. I think somebodv mentioned he was down there. 
Q. Where was Gilbert then t 
A. Standing there talking to Miller. 
Q. Floyd had gotten down to the corner while he was stand-
ing there talking to Miller, Gilbert was talking to Miller? 
A. Yes, sir. 
Q. Do you recall whether Holt came back up there about 
that time! 
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.A. If he did I wasn't paying any attention. 
page 151 } Was several people on the street and I wasn't pay-
ing attention to them. · 
Q. Been some intimation there had been some trouble·? 
A. Oh, yes. 
Q. Wasn't eve-rybody sort of looking for trouble or expect-
ing some trouble to come off Y 
A. I guess· they were. 
Q. Some of them said they were looking for it, maybe by 
instinct or otherwise, but were sort of expecting something 
to happen. Now, did you see Gilbert g·o down toward the 
· corner! ' 
A. I saw 'him walking down there about the time he got to 
the corner. 
Q. Was he with Holt then Y' 
A. I didn't notice if he was with Holt or not. 
Q. In other words, you wouldn't say he was or wasn't f 
A. No, sir, I couldn't say definitely. · 
Q. Then when he got to the corner which way did he go 7 
A. Last I saw they just stepped around the corner of the 
building. 
Q. Had there been any fight before they started around the 
cornerT 
A. No, sir, I didn't see any. 
Q. Then went out of your sight without passing any blows,. 
didn't they f 
A. That is right. 
page 152 } Q. What did yon do! Did you walk dovm there T 
A. I walked down there and crossed over to 
the Academy Theatre side. 
Q. Then for the first time you could see that there was a 
fight going on Y 
A. Yes, sir. 
Q. Where was that f 
A. They were quite a ways down 6th Street. 
Q. Where would you say that was with reference to the 
driveway back of the gas company's building? 
· A. I couldn't tell exactly because I was on tl1e other side 
of the street and it was da~k down there. 
Q. Give us the best estimate you can. 
A. I would say just a little above the driveway. 
Q. They were out in the street? 
A. Yes, sir. 
Q. Automobiles parked at a 45 degree angle down there·? 
A. Yes1 sir. 
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Q. And if it had been over on the sidewalk you couldn't 
have seen them at allf 
A. I could have seen them but they were scuffling out in the 
street. 
Q. Did you see any blows struck f 
A. I couldn't tell. All I could tell was the movement of 
their arms. 
Q. Could you tell whether anyone was down Y 
A. They were next to the cars then, still in 
page 153 ~ motion. 
Q. Did anybody go down? 
A. Not while I was looking they didn't. 
Q.· Nobody was knocked downT 
A. If they were it was over behind the cars. I didn't go 
down there. , 
Q. It was at a point, you say, just a little above or toward 
Main Street from back of the gas company? 
A. Yes, sir, I would say a little above there. 
The witness stands aside. 
JULIAN PIERSON, 
having been ~rst duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. Your name is Julian Pierson 1 
A. That is right. 
Q. vVere you at Tee Tavern the night of August 16th when 
a fight was said to have taken place between Floyd and Gil-
bert? 
A. No, sir, I wasn't inside. I was outside in a car. 
Q. Now, where was the car in ,~hich you .were seated? 
.l\.. vYe had just parked right in front of the gas company. 
Q. Now, there is a parking meter, I believe, im-
page 154 ~ mediately in front of the door to the Tee Tavern. 
·with reference to that parking meter wl1ere was 
your car parked f 
A. In that five minute zone right in front of it. 
Q. ·was that in front of the parking meted 
A. In front of the parking meter. 
Q. You were very close to 6th Street f 
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A. Yes, sir. 
Q. Did you see any part of this fight Y 
A. We had just parked, cut the motor off and cut the lights 
off and we saw the scuffle to the right of Main Street on 
6th. 
Q. When you say ''we'' who was with you f 
A. Norman Trevey. 
Q. Just what did you see when you saw this scuffle? 
A. What appeared to be three men :fighting right out in the 
treet and went right down 6th, and we left. 
Q. How close were th~y to Main Street when you first saw 
them? 
A. They weren't so far from the corner. I couldn't. say 
exactly how far. 
Q. There are some painted lines on 6th Street designating 
a continuation of the sidewalk from the gas company over 
toward the Academy. Now, with reference to those white 
lines could you tell us approximately how far they were when 
you first saw them scuffling? 
page 155 ~ A. No, sir. It was only a few feet. 
Q. Was it in plain view of your carY 
A. It wasn't a real clear view. We could see right through 
the windshield. 
Q. Could you see who was :fighting who? 
. A. No, sir. It appeared to me all three of them were fight-
mg. 
Q. Were you able to tell whether or not there were any 
instruments in the hands of any one or tow or three of the 
men? 
A. I think one of them had a bottle in his hand. 
Q. One of them had a bottle in his hand Y 
A. Yes, sir. 
Q. Do you know which one that was? 
A. No, sir. 
Q. Did you recognize any of the men in the fight? 
A. Well, we thought Mr. Floyd was one of them. '\Ve were 
pretty sure of that. 
Q. Did you know the other two men Y 
A. No, sir. 
Q. Do you know whether or not he is the one that had 
the bottle? 
A. He wasn't the one that had the bottle. It was one of 
the others. 
Q. Did you stay there until the fight was overt 
Ernest G. Floyd y. Commonwealth 
Julian Pierson. 
A. No, sir .. We left immediately. We drove off. 
page 156} CROSS EXAMINATION. 
By Mr. Spencer: . 
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Q. You speak of a five minute parking zone. That is the 
unloading zone for the gas company, isn't it? 
A. Yes, sir.. · 
Q. Well, that stop is in front of gas company? 
A. Just in front of the hourly parking meter. 
Q. After you park in that five minute zone you are 25 or BO 
feet from the corner? 
A. I don't know exactly how far it is. ·. 
Q. Could you give us some idea by something in this room T 
A. No, sir. I don't know exactly how far we were from the 
corner. We were in front of the hourly parking space. 
Q. That is what I am trying to get you to tell me. 
A. We were in front of the gas company. 
Q. If I am not mistaken there is room to park two cars 
there, isn't iU 
A. I cTon't know. 
Q. In any event, you know you were just in front of the 
parking meter which was the last parking meter in front of 
Rip Floyd's place. 
A. We were in that parking zone. 
Q. So you would be on the easterly side of the gas company 
building. You know that, don't you? 
A. Yes, sir. 
page 157} Q. Say your car is 15 to 17 feet long and that 
building is 41 feet. It would still make you around 
25 feet from the corner? 
A. Yes, if we were parked right back against the meter. 
Q. And what you saw you saw it through the windshield Y 
A. Yes, sir. 
Q. You didn't get out and go to the corned 
A. No, sir, didn't get out at all. 
Q. How far down 6th Street could you see T 
A. A very little ways, just a very short angle. 
Q. The gas company building is right smack up jamb against 
the sidewalk. 
A. Yes, sir. 
Q. Rather narrow sidewalk on 6th Street side! 
A. I think it is. 
Q. Then actually sitting in that car you couldn't see around 
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the corner at all. What you would see would have to take 
place in the pedestrian lane . 
A. No, sir, I don't think so, not altogether. 
Q. How far below Y 
A. Couldn't be very far below. 
Q. How far 1 foot, 3 feet, 10 feet or 100 feet f 
A. It couldn't be more than 10 feet I know, unless it was all 
the way across the street and they weren't across the street. 
Q. Yon could see 10 feet down there Y 
page 158- ~ . A. I haven't measured it. We weren't way back 
,there anyhow. We were in front of the gas com-
pany. 
Q. What business are you inf 
A. I airi unemployed. I am a mechanic. 
Q. Who did you work for Y 
A. Adams Motor Company last. That was my last regular 
job. 
Q. Who do you work for nowt 
A. No one. 
Q. How did Rip Floyd find out that you were parked there 
and drove off right after the accidenU 
A. Mr. Trevey came to me one day last week and said he 
had been iiI the Tee Tavern and said something to Floyd abouf 
some fight or something that night and told him that we were 
there and he asked me would I come down and appear. 
· Q. Discovered you through Norman Trevey f 
A. Yes, sir. 
The witness stands aside. 
NORMAN TREVEY, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. Where do you live, Mr. Trevey? 
A. 1002 Wise Street. 
page 159 r Q. Were you in the automobile with Julian Pier-
son on the night of August 16th, 1948 in the 
vicinity of Tee Tavern? 
A. Yes, sir. 
r ' 
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Q. That is the night a difficulty is said to have taken place 
between Mr. Floyd and Mr. Gilbert. 
A. Yes, sir, I was there. 
Q. Now, who was in that car with you? 
A. Julian Pierson and myself. 
Q. Just the two of you? 
A. Yes, sir. 
Q. vV as this car moving or was it parked or just where 
was it¥ 
A. We pulled up and stopped and then pulled off. 
Q. Pulled up and stopped and then pulled offf 
A. Yes, sir. 
Q. Why did you stop? 
A. We pulled in and stopped just about in front of the gas 
company, pulled in there for a minute and then saw the scuffle 
so we left. 
Q. Now, with reference to 6th Street, how close was your 
car to 6th Street? 
A. About 15 or 20 feet-10 or 15 feet. 
Q. And you say you saw a scuffle·¥ 
A. Yes, sir. 
page 160 ~ Q. What was the very first -thing you saw in 
this scuffle? 
A. Well, I didn't see much of it at all. vVas three men out 
there and they were scuffling. We had pulled up and stopped 
with the intention of going in Tee Tavern and getting a beer 
and I said, "Oh, oh, some trouble here. Let's go". So we 
left. 
Q. Now, where were these three men scuffling when you 
first saw them 1 
A. On 6th Street f 
Q. On 6th Street Y 
A. Yes, sir. 
Q. How far from Main were they? vVith reference to those 
white lines that are painted there on the surface of the drive-
way indicating the sidewalk continuation, how close were those 
men to that white line? 
A. Right off the corner there on an angle going down the 
street. 
Q. In plain view of where your car was parked? 
A. The first time I saw them, yes, sir. 
Q. Did you notice whether or not these men were fighting 
just with their hands or whether they had sticks, knives or 
anything in particular? 
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A. ·wen, it all happened so quick and went around the cor-
ner it is difficult to say. Looked like to me all three were :fight-
ing each other. It is hard to say who was :fighting. 
page 161 ~ Q. Could you tell whether or not any of them 
had weapons in his hands? 
A. Appeared to me one of them had an object in his hand. 
Q. Do you know what the object was Y 
A. Looked like a bottle. 
Q. Did you know any one of those three men? 
A. I knew Mr. Floyd. 
Q. Did you know the other two men Y 
A. No, sir. 
Q. Did Floyd have a bottle in his hand f 
A. No, sir. 
Q. One of the other men did have a bottle in his hand? 
A. Yes, sir. 
Q. What was he doing with the bottle? 
A. He was swinging it around. I don't think he hit any-
. body with it. 
Q. ·what do you mean when you say "swinging it around" Y 
Show the jury with your own gesture. Take the bottle, if you 
will. 
A. It is difficult to say exactly what he was doing because 
of the fact it happened so quick and we just saw it at a 
glance and I said, ''Let's get out of here'', but he had the 
bottle in his hand. 
Q. Did he have the bottle holding it down in this 
page 162 ~ manner, or was he swinging it? 
A. Swinging it. 
Q. Show the jury how he was swinging the bottle. 
A. ( doing as requested) Swinging it like that. 
Q. Did he look like he was trying to hit somebody with 
the bottle f 
By Mr. Spencer: Aren't you leading the witness? 
By Mr. Jester: Looks like the witness ought to volunteer 
a little information. 
Q. You say all three men appeared to be :fighting and one 
had the bottle in his hand? 
A. Yes, sir. 
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Q. You must be bottle shy. If anybody was :fighting with 
a bottle you could show them how to do it, couldn't you Y 
A. I never hit a man with a bottle. 
Q. You lmow how those things are done, don't you Y 
A. I haven't had any experience with them, no, sir. 
Q. You were around here posing as an F. B. I. man not long 
ago, were you not? 
A. No, sir. 
By Mr. Jester: · I object to that kind of exami-
page 163 } nation. 
By the Court: I don't see any pertinency. 
By Mr. Spencer: 
Q. You mean you· are unable to demonstrate the. manner 
in which this man undertook to use that bottle as a weapon~ 
A. Yes, sir, because all I saw was the scuffling at the corner 
and I said, "Let's leave'', and we left there. 
Q. .A.re you sure they weren't doing like this (holding bottle 
j n a drinking position) ! 
A. He had the bottle in his hand swinging it. 
Q.. Was he swinging it up or down or sideways Y 
.A. It is difficult to say because all three of the men were 
scuffling at the time. 
Q. Difficult to see because you can't see around a corner, 
can you, Mr. Trevey? 
A. They were not around the corner when they started. 
Q. You parked in front of the gas company, didn't you1 
A. We were parking. 
Q. Right in front of the parking meter in front of Rip's 
place? 
A. No, sir, in a :five minutes parking zone. 
Q. Isn't that the next space to the parking meter in front 
of Rip's place? 
A. It is down from Mr. Floyd's place. 
Q. How far down f 
A. In front of the gas company. 
page 164 ~ Q. The gas company building begins within a 
matter of eight or ten feet from Rip's door, 
doesn't it! 
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.A .. Yes,. sir. It. is quite: a distance from his place to the 
co:rne:r~ 
Q. You say by your own statement, as I understand yon, you 
were from 12 to 20 feet away from the corner.. Isn't that 
right! . 
A. Approximately that,. yes, sir. 
Q. And the gas company building is located right flusb 
up against the.side~alk both on Main Street and on 6th Street,. 
isn't itt 
A. Yes, sirr 
Q. Now, what you saw you had to, see from parking back 
here 20 feet back of that corner, whatever that line of vision 
would be on a straight line f 
A. Yes, sir. 
Q. And that would be while they were still on the si.dewalkt 
A. They weren't on the sidewalk .. 
Q .. Where were they Y 
A. Ont in 6th Street. 
Q. Out in 6th Sh·eet f 
A. Yes, sir. 
Q. When did they get ont in the middle of 6th Street f 
A. When I looked up and saw them they were in the middle 
of 6th Street. 
page 165 ~ Q. The encounter took place within the white 
lines on the corner. 
A. Just below the white lines. 
Q. Anybody get knocked down! 
A .. We left. I didn't see anybody get knocked down. 
Q. Time you started your motor up and passed through 
that intersection couldn't yon see, whether anybody had b(;len 
knoeked down t 
A. I didn't see anybody knocked down, no, sir. 
Q. But you could see that somebody had a bottle! 
A. Yes, sir, had an object in his hand which I believe was a 
bottle. 
Q. That person wasn't Mr. Floydf 
A. No, sir. 
Q. How could you pick Mr. Floyd out f 
A. I know him. 
Q. Not when going around and around in a melee or fight,. 
could you? Did you already know it was Mr. Floyd down 
there? · 
A. Yes, sir. 
Q. You already knew he was at the corner! 
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A. I thought you asked me if I already knew Mr. Floyd. 
Q. I asked you if you knew before you saw the fight Mr. 
Floyd was down there and was one of the parties in it 7 
A. No, sir. 
Q. Whatever opportunity you had to observe 
page 166 ~ Mr. Floyd to recognize him was while he was en-
gaged in this flurry of three people fighting each 
other? 
A. Yes, sir. 
Q. You could recognize one man? 
A. Yes, sir. 
Q. And recognized he didn't have a bottle t 
A. Yes, sir. 
Q. And that one of the other two men did have a bottle Y 
A. Yes, sir. 
Q. And you can't describe whether he struck overhand or 
underhand or just turned the bottle up to take a drink Y 
A. No, sir. 
The witness stands aside. 
M. L. JENNINGS, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. You are Mr. M. L. Jennings? 
A. Yes, sir. 
Q. Where do you live Y 
A. vVest End, Blue Ridge Street. 
Q. Blue Ridge Street in West End? 
A. Yes, sir. 
page 167 ~ Q. vVere you in the vicinity of 6th and Main 
Streets on the night of August 16th, which is the 
occasion that there was a fight out there between Rip Floyd 
and a man by the name of Lawrence Gilbert? 
A. That is right. 
Q. Did you see any part of that fight? 
A. Yes, sir, I saw some of it. 
Q. Where were you at that time, Mr. Jennings? 
A. Well, I got off the bus at 5th and Main. 
Q. What bus did you get off at 5th and Main? 
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A. West End bus going to White Rock. I got off at 5th and 
Main and walked down to 6th and Main. 
Q. Which side of Main Street did you walk down on Y 
A. On the right side going down. 
Q. Is that the same side the Paramount Theatre is on, across 
the street from the Academy and Lynchburg Gas Company 7 
A. That is right. 
Q. Now, when you got to 6th and Main what happened! 
A. Well, I started across the street going over to the other 
side and got about halfway when I heard a big argument, 
which I didn't know exactly what it was. I didn't know the . 
other two men at all. I knew Mr. Floyd but didn't know the 
other two men. I heard a big argument. 
Q. Just one moment, please. You say when you got in the 
middle of the street. Middle of what street? 
A. Main Street. 
page 168 ~ Q. Were you crossing Main Street at 6th Y 
A. That is right. 
Q. Oi;i which side of 6th Street were crossing Main, on the 
5th Street side or 7th Street side? 
A. "7th Street side. 
Q. "\Vere you walking along about where those white lines 
are painted? 
A. Yes, sir. 
Q. Tell the jury exactly what you saw. . 
A. Well, when I got about middleway of the street I heard 
an argument. I .walked on then to the curbing but just before 
I got to the curbing I looked and it looked like hell had broke 
aloose; so I walked on to the curb and stood and watched a 
few minutes. I saw one of the men had a bottle in his hand 
waving and flagging, look like he was aiming to hit with the 
bottle. That is what it looked like to me. So then I paid par-
ticular attention. It looked like both of them might have been 
on Mr. Floyd and aiming to strike at Mr. Floyd. It looked 
like it was a three-~an fight instead of a two-man fight. 
Q. Where were these men fighting or scuffling when you 
first saw them Y 
A. When I first saw them :fighting they were in 6th Street. 
Q. Whereabouts in 6th Street with reference to the side-
walk? Were they on the sidewalk or in the driveway? 
A. When the first argument was going on they 
page 169 ~ were on the sidewalk but they stepped out, went 
out into 6th Street. They went out into 6th Street 
before the scrap went off. All of them were out in the street 
when they did any :fighting. 
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Q. y OU say they were on the sidewalk. Were they on the 
sidewalk on the Academy Theatre side or the gas company 
side? . 
A. Gas company side. 
Q. You are familiar with the fact there are white lines · 
painted across the street there T 
A. Yes, sir. · 
Q. With reference to these white lines when they stepped 
out into the street how far were they from the_ white lines Y 
A. I didn't pay that much attention. 
By Mr. Spencer: There are lines marking off the parking 
spaces and lines marking off the pedestrian lane. 
By Mr. Jester! 
Q. There are some white lines that go from the sidewalk 
on the gas company's side to the sidewalk on the Academy 
side w11ich indicates the sidewalk continuing across the drive-
way. You know what I am talking abouU 
A. Yes, -sir. · 
Q. Now, there are also some angular white lines 
page 170} down 6th Street indicating parking places. Now, 
my question is with ·reference to the white lines in-
dicating the pedestrian walkway, the sidewalk. ~ Now, how 
close were these men to these white lines painted there to indi-
cate the sidewalk T 
A. Oh, I will say four or five yards, something like that. 
Q. Four or five yards f · · · 
A. Yes, sir. 
Q. Was it in plain view of you! 
A. Yes, sir. 
Q. Indicate some object in this room showing how far you 
think they were from the white lines when you saw them. 
A. I will say about as far as from here to the end of the 
table there. 
Q. This brown table Y 
A. Yes, sir. 
Q. You call that about four or five yards from the white 
line? . 
A. I don't know just how far. I am just guessing at it, 
that is all. 
Q. Was that down toward Commerce Street, the street be-
low Main Streett 
A. Yes, sir, down toward Commerce. 
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Q. Did these men continue to fight there in the one place 
or what happened? 
page 171 } A. No, sir. Mr. Floyd backed down the street 
and got out of sight behind the cars. They got 
in behind some automobiles down there and I turned around-
By the Court: Wait a minute. Did you gentlemen hear 
what the man said when that motorcycle passed Y 
Note: (The J~rors nod affirmatively.) 
By Mr. Jester : 
Q. Wh~re•. did you go from 6th Street! 
A. I woot down to Mr. Floyd's place of business. 
Q. The Tee Tavern Y 
A. Yes, sir. 
Q. And yon didn't see what happened after they went 011 
down the street 1 
A. That is right. 
Q. You say you saw one of the men with a bottle in his 
hand. Was that Mr. Floyd! 
A. No, sir. 
Q. Did Mr. Floyd have anything in his hand Y 
A. I didn't see anything at all in his hand, no, sir .. 
CROSS EXAMINATION. 
By Mr. Spencer: 
Q. Were you coming. to Mr. Floyd's place to start with f 
A. Yes, sir. 
Q. You left l1ome that night with the purpose of coming 
to Mr. Floyd's place f 
A. That is right. 
page 172 ~ Q. And you got off at 5th and Main and walked 
down the block on the other side-that is, the side 
away from the river. 
A. That is right. 
Q. Crossed over 6th ·Street where the electric company is 
located? 
A. Yes, sir. 
Q. Then got about middle way Main Street when you first 
heard this argument f 
A. Yes, sir. 
Q. Where was that argument coming fromf 
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A. Well, coming from the two m~n that were talking to Mr. 
Floyd 'on the corner of 6th and Main where they were. 
Q. Where were they¥ 
A. 6th and Main. 
Q. Standing right at the corner of the gas company build-
ing? 
A. That is right. 
Q . .And you at that time were about the middle of the street? 
.A .. That is right. 
Q. In other words, you weren't any further than from them 
than from here back to that rail back yonder, were you Y 
A. That is about right. 
Q. Hardly that far? 
page 173 r A. Well, it was just about that far, I would say. 
. . Q. What were they arguing about Y 
A. I couldil 't hear what they were arguing about. I could 
iust hear them cursing and sounded like men fighting. 
Q. Cussing and fussing Y 
A. Yes; sir. · · 
Q. Do. you know who was doing the fussing Y 
A. I couldn't tell particular but I am pretty sure it was the 
other two men. I don't think it was Mr. Floyd. 
Q. The other two men Y 
A. Yes, sir. 
Q. You kept on walking, didn't you Y 
A. Yes, sir. 
Q. You were getting closer to them Y 
A. That is right. 
Q. And, of course, you could hear them better as you got 
closer. . · 
A. I had to watch the cars coming across too. 
Q. Did you stop in the middle of the street 7 
A. I just paused for a minute. 
Q. Theh walked on over Y 
A. Walked on over. 
Q. You were getting closer to them all the time Y 
A. That is right. 
Q. And where were you when they started down 6th Street 
or started :fighting! 
A. I was some three, four or five feet of them. 
pag·e 17 4 ~ Q. You were right at them? 
A. That is right. 
Q. Where were they wheri they started the fight, still on 
the corner? 
98 Supreme Court of Appeals of Virginia 
M. L. Jennings. · 
A. No, sir, they had gone out in the street. 
Q. Gone out into 6th Street into the driveway Y 
A. Yes, sir. 
Q. Were cars parked in those diagonal parking places i 
A. Yes, sir. 
Q. You remember that the cars park sort of on a forty-five 
degree angle down that streeU 
A. That is right. 
Q. And they had gone out in the middle of the street T 
A. That is right, yes., sir. 
Q. And you still were pretty close to them Y 
A. Fairly close, yes, sir. 
Q. And you say one of the men had a bottle Y 
A. Yes, sir. 
Q. What sort of looking bottle was iU 
A. I couldn't tell exactly what kind of bottle it was. It 
seemed to be some kind of whiskey bottle. 
Q. Look like a fifth or a pint? · 
A. Well, looked more like a pint bottle to me. 
Q. You know what a fifth bottle looks likeY 
A. Yes, sir. I could say it was a pint bottle. 
page 175 ~ Q. What was the man doing with iU 
A. He was waving it backward and forward. 
Q. Will you show us? · 
A. It looked like this was the way he was working the bot-
tle. (indicating) 
Q. In other words, taking the bottle and striking at some-
body with iU 
A. Yes, sir, that is the way it looked to me. 
Q. Was he missing him or hitting him T 
A. I don't think he hit him. I think he missed him. 
Q. Hitting at Mr. Floyd. Is that rig·ht? 
A. That is right. 
Q. And two on one T 
A. That is the wav it looked to me. 
Q. y OU are a friend of Mr. Floyd's? 
A. No, sir, no more than I have been to his restaurant. 
Q. Why didn't you try to stop it? 
A. Well, I just don't know. I thought I would get out of 
the way of it. 
Q. Yon could have jerked that bottle out of his hand at 
least, couldn't you? 
A. I might have. 
Q. You could see all that about the man who had tl1e bottle. 
'1 .•. 
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If Mr. Floyd had something in his hand hitting back at him 
you could have seen that, couldn't you f 
A. I guess I could but I didn't see him hit at him. 
Q. You didn't see Floyd hit at him? 
page 176} A. No, sir. 
Q. And you didn't see anything like that (in-
dicating leather pouch) in Floyd's hand f 
A. NQ, sir. 
Q. At that time when the thing started you were within. 
say as far as from me over to the Judge's bench. 
A. See, these other two men were between me and Mr .. 
Floyd. That had a whole lot to do with that too .. 
Q. Did anybody get knocked down T 
A. I didn't stay to see. 
·Q. I mean up where you were watching them~ 
A. No, sir, didn't get knocked down up there. 
Q. Anybody get hiU 
A. I didn't see them. Seemed like Mr Floyd was backing 
on off when I was up there. 
Q .. 1\Ir. Floyd was backing offf 
A.. Y e-s, sir. 
Q. And you went on up to the Tee Tavern? 
A. Yes, sir. 
Q. How did Mr. Floyd find out that you saw iU 
A .. Well, I went down there and mentioned it to him the 
next two or tbree days after that. 
Q .. You mentioned it to him that you had seen a part of itf 
A. Yes, sir, and asked him how he come out. 
page 177 } Q. Hadn't you seen in the paper where he had 
been arrested and charged with it Y 
A. No, sir, didn't pay any attention to it. I was working 
too hard and too late. 
Q. What do you do? 
A. I am a carpenter. 
Q. Who do you work for! 
A. Mr. Martin. 
Q. What Martin T 
A. I don't know. I have just heard Mr. Martin. He lives 
over in Fairview Heights. 
Q. Don't even know your employer's name Y 
A. Don't know his first name. I haven't been working with 
him but a week. 
Q. Who were you working for at the time this happened? 
A. I don't know. I work for so many people. I worked 
with :M:r .. Wood awhile and I worked with Mr. Reynolds out 
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here on a farm for a while during that time. I don't know 
which one I was working with. 
Q. You don't know whether you were working at all at that 
time. 
A. Well, I wouldn't say for sure. . · . 
Q. But you left your home in West Lynchburg to come all 
the way down to the Tee Tavern that nightt 
A. Yes, sir. 
The witness. statids aside. 
page 178 ~ THORNHILL GILLI.A.M, 
having been first duly sworn, testifies as follows : 
.. DIR.ECT EXAMINATION. 
By Mr. Jester~ 
Q .. What is your namef 
A. Thornhill Gilliam. 
Q. Yon live up at Reusens, I believe·f 
A. Yes, sir. 
Q. Are you acquainted with Lawrence Gilbert f 
A. Yes, sir. 
Q. How long have yon Imown Lawrence Gilbert f 
A. Well, sir, I will say since about 1939. 
Q. In other words, you have known him for some nine or 
ten yearst 
A. That is right. 
Q. Do yon know what his reputation is for being a peaceful 
citizenf 
A. Well, sir, I can't say tlia t because I have seen him start 
two or three different fights and I can't say. 
Q. I am not asking yon about specific instances out just 
asking you about what other people say about him. I will 
ask you this first. Do yon live in the sume- general neighbor-
hood that he lives in Y · 
A. I do. 
Q. How far do you live from him f 
A. "\Vell, now, his father Jives up on the hill'but 
page 179 ~ we did all liv.e in the same settlement. 
Q. Have you ever heard other peop]e disc~ss 
Lawrence Gilbert? 
A. Well, sir, in the restaurant. I l'iavc heard tbem say 
they didn't want him back in there on account of his starting 
an argument and things like that. 
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Q. Do you know that man's general reputation up there 
where he lives for being a :fig·hting man or not Y Do you know 
how he is generally looked on by the people up there? Do 
you know his reputation 7 You can answer that "yes" or 
"no". 
A. I will say yes. 
Q. You do know itf 
A. Yes, sir. 
Q. What is his general reputation for being a trouble maker 
and :fighter., a man causing trouble 7 
A. I say whenever he is drinking-
Q. What do people say about him f Is it good or bad Y 
· A. Well, it is not too good. They just say he is a fighting 
man and starts trouble. 
By Mr. Spencer: 
Q. Can you name to this court and jury one single solitary 
person he bas ever struck and f orig·ht t 
A. Yes, sir. 
page 180 ~ Q. Who? 
A. Myself .. 
By the Court: That specific evidence has no bearing. It is 
simply a question of general reputation. 
By Mr. Spencer: I believe, your Honor, you are allowed 
to test a witness' knowledge. 
By the Court: Not in that way. 
By Mr. Spencer: 
Q. What do you do, Mr. Gilliam? 
A. Well, sir, I was working with contractors until I got 
hurt. I have been hurt for four months. 
Q. Who did you work for before that? 
A. Mr. Fix, a contractor. 
Q. ·what kind of work did you do? 
A. I was just a laborer. 
Q. And you say you have known Gilbert since 1939 f 
A. Yes, sir. 
Q. He is old man Adam Flint's nephew, isn't hef 
A. Yes, sir. 
By Mr. Jester: I object to that line of interrogation. 
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Bv the Court: I don't think it is material who 
page 181 ~ he i; related to. Gentlemen of the jury, disregard 
who he is kin to. 
By Mr. Spencer: 
Q. Can you name to this court and jury one single, solitary 
person who bas ever discussed with and said to you or any .. 
body in your presence that he had a general reputation for 
being a fighting man? 
A. Yes, sir. 
Q. Name him. 
A. Mr. Bradley out at Mr. Woody's Tavern. 
Q. Anybody else f · 
A. I can't say right offhand that I have heard anyone come 
right out and tell me. 
Q. Ever hear anyone at Reusens say he had a reputation 
as a fighting man 7 
A. Well, sir, no, sir. 
Q. And Bradley doesn't live at Reusens, does he? 
.A. No., sir. 
Q. You were asked if you knew what his general reputa-
tion among the people of his own community in which he lives 
is as to being a fighting man. Did you understand that? 
A. No, sir, I didn't get that clear. 
Q. Well, with the understanding that you must first state 
whether or not you know what people generally in the com-
munity in which he lives say about him., do you know what 
reputation he has among the people of Reusens 
page 182 ~ or the people in the community in which he lives 
as being a fighting man? 
A. Well, no, sir, I cannot because I never have known him 
to actually fight. 
By the Court: It isn't a question of what you know hut 
what other people say and what other people think of him. 
The ·witness : Well, I have never heard any of the other 
people say. 
By Mr. Spencer: 
Q. Never heard as much as a whisper at Rensens and I be-
lieve yon said outside of that the only thing you heard was 
from restaurant keepers and among th(?m Woody's Tavern¥ 
A. That is right 
Q. Did you have any trouble with him yourself! 
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l'OJ· 
By Mr. Spencer: Your Honor, I submit that is a question 
.as to whether he might be biased or prejudiced against this 
:person. 
By the Court: Not having trouble with him himself. If 
you want to bring that in then :Mr. Jester can go into the 
same :field. 
page 183 } Q. Did you ever have any difficulty and trouble 
with him? Go ahead and tell us ·all about it. 
A. Well, one time he hit me and I hadn't did anything to 
him. That has been a good long time ago, about 1940, and 
that is the only difficulty I ever had with him. 
By ].\fr. Spencer: 
Q. That was in 1940. In other words, yon don't have any 
very kindly feelings toward him T 
A. Well, sir, I don't have no unkindly :feelings either. '!'hat 
happened then and we never had any cross words since. 
Q. How did Mr. Floyd find out you knew anything of that 
kind? 
A. Well, sir, I was in Mr. Floyd's Tavern and he was talk-
ing· about different ones and asked me '' Are yon and him any 
relation?'' He was talking about Gilbert and I told him I 
was not. He said, '' I thought yon all were brothers.'' Then 
he asked me what type person he was. He said, ''I don't 
know the fellows that come in here." I told him just that, 
just the truth about what I knew. 
Q. That was after this trouble occurred, wasn't· it t 
A. Yes, sir., that was just here in July. I don't remember 
the date. 
Q. Was it before or after the trouble occurred on August 
6th? 
A. It was before that. 
page 184 } RE-DIRECT EX.A.:MINATION. 
Bv Mr. Jester: 
:Q. You say on one occasion he did hit you in the headf 
A. Yes, sir. 
Q. Was that over here on the river bank in Amherst 
County? 
A. That is right. 
.104 Supreme Court of Appeals of Virginia 
L. F. HonilJ. 
By Mr. Spencer: I object to him putting the words in the 
witness' mouth. 
By the Court: You brought it out. He can lead him. 
By Mr. J este.l' : 
Q. That took place across the river over here Y 
A. Yes, sir. 
Q. And that was an unprovoked attack on yout 
A. Yes, sir. . 
Q. That is, you didn't do anything to him to bring it about! 
A .. No., sir. 
The witness ~tands aside. 
page 185 ~ L. F .. HONIG, 
· having been :first duly sworn, testifies a:s follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. Your name is L .. F. Honigf 
A. Yes, ·sir .. 
Q. Where do you live Y 
A. Boonsboro, about five miles out of the city. 
Q. In what business are you engaged Y 
A. I travel for· Canada Produce. 
Q. I don't believe you are familiar with a11y of' fhei details 
pertaining to this fight 7 
A. No, sir, I am not. 
Q .. Did you at any time have any connection with. the L 
and L. RestanranU 
A. Yes, sir, I was manager for about eleven months. 
Q. Prior to August 16th of this year did you have any con-
versation with Mr. Floyd pertaining to one· Lawyence Gil-
bert? 
A. Yes, sir. 
By Mr. Spencer: At this point I want to interpose an ob-
jection and I think it would be better for the jury to be outp 
Note: (Jury reiires from the courtroom.) 
By the Court: What is your objection f 
page 186 f By Mr. Spencer: I. want to Jet your Honor see 
how far-fetched this is. Gillx~rt was happily mar-
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ried and went into the service. "'When he came back out of 
the service his wife had left him for another man and went 
down to work at this Land L Restaurant and he went down 
there in connection with his marital troubles and created this 
disorder and they are trying to air that. It seems to me that 
this is a direct violation of the general rule against going into 
particular instances. 
By the Court: I will have to hear the question. Develop 
the question from the witness. You want it in the record any 
way, what he would testify even if the court excluded it. Go 
ahead and follow with your question. 
By Mr. Jester: 
Q. I believe you stated you did have a conversation with 
him about Lawrence Gilbert prior to August, 1949. 
A. Yes, sir. 
Q. Do you know Lawrence Gilbert l 
A. Yes, sir. I went to school with him. 
Q. How long would you say you have known him Y 
A. Approximately 20 years. 
Q. I believe you went to school at Ruffner 
page 187 ~ School and Garland-Rodes School in Lynchburg. 
A. Yes, sir. 
Q. Do you know what his general reputation is in the com-
munity in which he lives and the people with whom he asso-
ciates for being a trouble maker f 
By the Court· Explain a little bit what you mean by 
trouble maker. Do you mean a :fighting· man 1 
By Mr. Jester: A fighting man. 
By the Court: Please tell me. Are you theorizing on self-
defensef 
By Mr. Jester: Yes, sir. 
By the Court: U sc the expression "fighting man''. A man 
can make trouble with words and never have any idea of :fight-
ing. Quit talking about '' trouble maker'' and get down to 
' ':fig·h ting man ' '. 
By Mr. Jester: 
Q. Do you know what his reputation is for being a :fighting 
man? 
A. He has a reputation for being a :fighting man when he 
is drinking. 
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page 188 ~ .By the Court : 
Q. He has a reputation of being a fighting man 
when drinking. Is that it Y 
A. That is my viewpoint. 
Q. Is that his reputation t We don't wa:µt to know what 
you think of him, Mister. Forget that. We want to know 
what people generally think of him that know him. 
A. I never did go in and discuss it with others as to how 
they felt about it. 
Q. Do you know what his general reputation is? 
A. When he is sober he is all right. 
Q. We don't want to know what you think of him. Just 
leave that out entirely. It is what other people think of him, 
what his general reputation is. 
A. Well, your Honor., I just don't know exactly how to an-
swer that because, as I said, I never discussed his reputation 
with other folks. . 
Q. Evei· hear anybody mention anything about his reputa-
tion in your presence for being a fighting man f 
A. I can't say that I did, no, sir. 
Q. Do you know what people generally, his acquaintances, 
your mutual friends, people you know and he kn9ws, what 
they think of him as being· a :fighting man, either drunk or 
soberf 
A. Well, I can't answer that either. The trouble I had 
with him he was under the influence. 
Q. You must not tell your particular trouble 
page 189 ~ with him. That isn't what we are after. 
A. ·wen, in later years I haven't had enough 
dealings with him to know what people think about him. 
By Mr. Jester: Let me ask him one more question about 
this reputation. 
Q. Mr. Honig, have you or have yon not discussed his repu-
tation for being a :fighting man with other restaurant opera-
tors? I am not talking about Mr. Floyd but talking about 
other people generally. 
A. No, sir, I have not. 
Q. Now, with reference to the conversation which you had 
with Mr. Floyd prior to August 16th, 1949, pertaining· to 
Lawrence Gilbert. Do you recall the approximate date of 
that conversation? 
A. Well., it was about the last of July. 
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Q. Do you remember tbe nature of the conversation which 
took place between you and :\fr. Floyd pertaining to Gilbert? 
A. Well, we were sitting in the Blue Dahlia out on Bedford 
A venue and Mr. Floyd, Mr. "White,. Mr. Godsey. and myself 
were in the place. Mr. Floyd and I were sitting· there having 
a beer and he mentioned the fact .that he was having a little 
trouble with fellows from Reusens. 
Q. Then what did you respond to thaU 
A. So the first thing I thought of was this par-
page 190} ticular thing that had come up with Lawrence Gil-
bert and myself; so I just kind of rehearsed what 
happened. 
By the Court: 
Q. That is shedding 110 light to me. I don't know what 
you are talking about. What is it you told Floyd! 
A. Well, after he said that he was having trouble with fel-
lows from Reusens I said, "'Vhen I was at the L and L on 
Church Street Mr. Gilbert's wife was employed there and one 
night he come in and whatever their differences were I didn't 
know, in fact didn't feel it wiis :any of my business~ so he got 
after her so strong that :particular night, I bad to stay on 
the register, my cashier was out, and she come to me .and 
I could hear · some strong language being used, and she said 
to make him leave and I explained to ·her, 'I am not taking 
:any part in this difference between you and your husband. 
I have nothing to do with it,'' but I said, 'He can't. stay 
here.'" 
Q. I don't want to know about that. I want to know ·what 
you told Floyd. Did you tell Floyd all that! 
A. Yes, sir. 
Q. Go ahead. 
A. So I went back and asked Gilbert to leave and he con-
sented to leave and then he turned around and wanted to talk 
to her some more and I agreed to that. So then it appeared 
he :wa~m 't going- to leave so I went back and asked him again 
and he still didn't want to leave, so I called the 
page 191 } police station and asked them to send an officer. 
Q. You told Floyd all of that? 
A·. Yes, sir. · Officer Dunn came up and he asked me what 
was the trouble. I explained to him and I said, '' It is just 
a little· matter between this fellow and his wife. It doesn't 
mean anything to me but I would rather you wou]d take him 
out of here and tell him to stay out tonig·ht. '' The officer told 
me, ''You go back in my presence and tell him that you want 
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him to leave'', which I did, and on the way out with Officer 
Dunn Gilbert asked me what .time I closed. I told him mid-
night, 12 :00 o'clock. About 1 :30 he came back with some of 
his friends and told me through the glass doors what he was 
going to do to me. 
Q. What did he tell you Y 
A. "\Vell, he ~ailed his fists up and was shaking his fist in 
the door and .toll me he was going to kill me, was going to 
break me in two. ; 
Q. And yon told all of that just like you are telling it here f 
A. Yes, sh .. ,.,.So then I called the police again and whifo· 
I was on the. 'phone they run. ·when the police got there 
they all had disappeared and I told the police what had hap-
pened. The following day Mr. Gilbert came back in the place 
and I was in the kitchen and he said, ''Honig-, I made a fool 
out of myself last night and would like to apologize to you.'' 
I said, "Well, it's all right if yon want to apolo-
page 192 ~ gize", but I said, "Probably it would have been 
bad if you could have gotten in the door, but I will 
accept your apologies. 
Q. You told all that to this prisoner? 
A. To Mr. Floyd. 
The Court : The substance of that is this man came to tlrn 
place where his wife was working and got in an argument 
with his wife. He was asked to leave and finally did leave 
in the custody of a police office. He later returned and shook 
his fist and threatened this man, then the next day came down 
and apologized. Do you think that is admissible. 
BY. Mr. Jester: Your Honor please, in view of other evi-
dence which we l1ave which is practically identical I think 
it is. 
By the Court: The law don't let in specific instances1 Mr. 
Jester. You have a little touch of it here. The moment you 
do that the man is entitled to come in and take a week and 
explain that incident a.way and when a full explanation comes 
he hasn't done anything that amounts to a row of pins; so 
the law confines it to general reputation, nothing else. 
Now, there is another proposition. That is gen-
,page 193 ~ era I reputa.tion. Now we come to the theory of 
self-defense; that the accused knew from his repu-
tation that he was a fighting man. Now, that don't let you 
bring into court anything, in my judgment, except somebody 
who communicated to this man and told this man that the other 
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fellow w·as a fighting man; not that he had a row with his 
wife; not that he acted ugly and threatened a man when he 
was half drunk, but has he beat anybody? Has he carried out 
his threats? Has he shot, stabbed, wounded or killed or beat 
anybody? Now, it seems to me you are getting too far away 
from it. Wouldn't that man have a right to take that stand 
and air his matrimonial things and go onto a two days' dis-
sertation upon all that? 
By Mr. Jester: I don't think his matrimonial side is per-
tinent. 
By the Court: Yes, but a man may get justly angry and in 
the heat of just ange1· he might do what in cold reflection 
he wouldn't do, and to let it ~ome in court that he is a fight-
ing man, having done that under those circumstances is pic-
turing the thing on a false basis. Now, you can 
page 194 ~ prove this man has a reputation for being a fight-
ing· man, general reputation, if he has one, and if 
he has got one you can show it has been communicated to the 
prisoner, but I am going to limit you to that. This witness 
hasn't said a word about beating up anybody, shooting any-
body or cutting anybody. He has been talking about an argu-
ment in a restaurant that arose over a wife who had ap-
parently left him and was working in the restaurant. 
By Mr. Jester : It is his returning there after this place was 
closed up at midnight and threatening the proprietor. That 
shows the man was a :fighting man. 
By the Court: That is all hinged together in the same trans-
action the same night and apparently a few hours between 
them. I am inclined to think all of that should be eliminated. 
If you can prove that the man has a reputation for being a 
:fighting man, provoking fights and :fighting, that is his general 
reputation, you can prove it, prove it on the theory of self-
defense if it had been communicated to the prisoner, on the 
theory that a fighting man is more likely to· have been an 
aggressor and · if · need call upon the. prisoner to 
pag·e 195 ~ use self-defense. I am going to rule out all this 
evidence. 
By Mr. Jester: I am going to except to the ruling of the 
court. 
By Mr. Spencer: My conception of a fighting man is a man 
who is sufficiently provoked would stand on his rights and 
fight and doesn't back off. On the other hand a fighting man 
might be one deemed to be an aggressive fighter, a dangerous 
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person who goes about ·seeking trouble, and I wonder if the'.re 
co:µld qe any drawing line there Y 
Sy the Court: There hasn't been any evidence here of a 
fig}lting man of any ~ort. 
By Mr. Spencer: I haven't been able to find he e·ver hurt 
an.ybody. . . 
By th~ Court,:_ He may be a scandalmonger who scares up 
trouble by scandalmongering and if he is you wouldn't call 
hi.Iµ a good citizen or a law-abiding citizen, but what we ·are 
looking for is a fighting man, something that brings forth 
self-defense,, a m~n who bears a reputation for being a scrap-
per, a man ~ho fights, brings oil fights -and trouble by fight-
- . ing. 
page 196 l By Mt. Jester: Do I understand your Honor is 
ruling if 'we ate able to show by subsequent wit-
nesses this -man does have a reputation of being a fighting man 
then we can put this witness back on for this particular situ-
ation Y 
. BJ' the Court: He doesn't know his .·general reputation .. 
All he_ knows _is a separate incident that occurred to him. He 
don.'t know what .people generally think of him. 
·Q. ts that right, Mr. Honig? 
A. Yes·, sir. 
·The Court : Bring the jury in. 
Note: (The .jury returns into the courtroom.) 
T·he witness -stands aside. 
'GEORGE POWELL, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. X our name is George Powell f 
A. Yes, sir. 
Q. W]rer~. do you live, Mr. Powell? 
A. M)3 Fifth Street. · 
Q. Formerly were you connected with some pool room busi-
ness a,:round Lync·hbutg? 
A. Yes, sir, up until about 18 months ago. -
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page 197 } Q. Are you still operating :a pool reom·.y 
A. No, sir.. . 
Q. Are you ac·quainte4 ·with Lawrence 'Gilbert? . 
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A. Not ·p·erson~lly. I kn@w the boy by name -and sight. 
Q. Did .he evet· .ir~quent any of the "Places which you -0pel"-
ated-? 
A. Well, he l1as ~ee.n =in there, yes, ·sir. I would say he had 
been in there lots -Of times to start out with. · 
Q. To start out with you say he used to come in your placef 
A. Yes, sir. .. . 
Q. For about what period of time you have known him ·or 
known of himY 
A. I have known of him for 14 or 15 years, ever since he 
has been around Reusens. up there. . . 
Q. Do you know what :his reputation is ·among th~ people 
with whom he ·a;ssociates 1md places where he frequents :for 
being a trouble maker or fighting man 7 
-A. I don.'t know ·anything-· 
13v the Court: 
· Q. One minute. Just stop. Did you understand that qtres-
tion. 
A. He asked if I knew his irssociates. 
Q. He is asking you a bout his general reputation, the repu-
fation that he bears among ·people that you know that 'are ·ac-
quainted with ·him, what they think of him for 
page 198 } being a trouble maker and fighting man. Do you 
of him7 
know his general reputation, not what you think 
A. Your Honor-
Q. One minute. Answer the question "yes" or "no". Do 
you know his general reputation? 
A. No, sir, I don't ikno·w his general ·reputation. 
Bv Mr. Jester: 
·Q. Going one step furthe·r, Mr. Po~ell, have you heard 
people discuss him with reference to whether or not he was 
a .fighting -man or trouble maker,? 
A. I have heard lots of stuff about this boy but I never 
have seen :any. 
Q. We are not talking about what you know of your .per-
sonal knowledge ·but what you have heard othat people say ·of 
him. Have you ·hearcl other :people say he is :fighting 'ttian 
and a trouble maker? 
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A. Yes, sir, I have heard that. 
Mr. Jester: Your Honor, I submit he knows it. 
By the Court: If that is general. The idea of the law is one 
man can't run around and create a general public thing. It 
has got to be a general reputation. The fact one man falls out 
with me and goes around blackguarding me can't build up a 
public reputation against me. It is general reputation that 
he bears. 
page 199 ~ By Mr. Jester: 
~· ·.Have you heard more than one person dis-
cuss him Y .. ~ .. 
By the Court: It is general reputation. 
By Mr. Jester : I thought I could clarify that. 
By the Con.rt : You can try. 
By Jester: I understood differently when I talked to him 
before. 
Q. Have yon heard a number of people diserrss this man 
about being a :fighting man Y 
A. I have heard it several times. 
Q. What have these people said in a general way about himl 
By the Court: No, don't say what they have said. Does I1e 
know his general reputation, if so, what it is for being a :fight-
ing, turbulent fellow. 
By Mr. Jester: 
Q. Based on what yon have heard these people say-
By Mr. Spencer: He basn 't answe-1·ed that question. He told 
the court one time he didn't know. He told you he did know. 
page 200 ~ By the Court: 
· Q. Witness, give me yonr attention and listen 
very carefully. We don't want to know what yon think of 
him. We do not want you to tell us of any incident, any one 
thing.. We do want to know whether or not you lmow what llis 
general reputation is, what people generally think about him, 
for being a :fighting and turbulent fellow. Now, the first 
point is, do you know that general reputation, what general 
reputation he bears· in the community for being a fighting and 
turbulent man f 
Ernest G. Floyd v. Commonwealth 
Ernest G. Floyd. 
A. No, sir, I don't know. 
By ]\fr. Jester : Stand aside. 
The witness stands aside. 
ERNEST G. FLOYD, 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr.Jester: 
Q. Your name is E.G. Floyd? 
A. Yes, sir. 
Q. How old are you, Mr. Floyd? 
A. Forty-three. 
Q. You are the proprietor of the Tee Tavern f 
A. Yes, sir. 
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page 201 ~ Q. How long have you been operating that place, 
Mr. Floyd? 
A. Since the 5th of May. 
Q. I believe you have a beer license for on and off premises T 
A. Yes, sir. 
Q. Now, do you have any physical disability? 
A. I don't have any use of my right arm more than this and 
that (indicating). 
Q. Would you mind removing your coat, please? 
By the Court : What is that for f 
By Mr. Jester: To show, sir, this disability in connection 
with self-defense. 
By the Court: He has testified he can't move it normally. 
By Mr. Jester: I just want to show it to the jury. 
By the Court: The jury is not concerned with seeing it. 
The fact whether he uses it or not they can't look at it and 
see. 
By Mr. Jester: I am going to except to the ruling of the 
court. 
page 202 ~ By the Court: All right, sir. 
By Mr. Jester: 
Q. On the night of August 16th were you at your place of 
business? 
A. Yes, sir. 
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Q. What time did you get there Y 
A. I guess a little after 7 :00 .. It may have been 7 :15 or 
7 :20. I don't know exactly. 
Q. Had you been a way most of the afternoon Y 
A. Yes, sir. 
Q. Who was in your place when you got there? 
A. Mr. Breedlowe and a boy Pete Callaham I had working 
for me. 
Q. They were your employees on duty at that timeY 
A. Yes, sir. 
Q. Did you have any patrons in the place when you returned 
there? , 
A. Yes, sir, was several people at the counter eating, may-
be five or six. 
Q. Do you know Lawrence Gilbert Y 
A. Yes, sir. 
Q. vVas he in your place of business at that time f 
A. Yes, sir. 
Q. Where was he when you went into your place 1 
A. He was sitting at the first stool going in, the 
page 203 ~ first stool closest to Main Street. 
· Q. How long have you known GilberU 
A. A short while, maybe six weeks or something like that. 
Really, I didn't know him too well, except what information 
I had· picked up on him from different people of the crowd 
and boys that come in there. 
Q. Now, had you had any trouble with him previous to the 
fight of August 16th? 
A. Yes, sir, on two occasions before this. 
Q. Tpe first occasion, do you remember approximately when 
that was? 
A. Mr. Gilbert was interfering with some customers one 
afternoon about three weeks before this. It got to the point 
where it seemed like it was going to be an argument. Well, I 
asked Mr •. Gilbert would he please refrain from using the lan-
guage they were using and leave the people alone that was in 
the party. Well, the next trouble didn't happen inside. The 
next trouble was a few days after that. One night when 
closing Mr. Gilbert had friction out front with several boys. 
I don't know who they were. I am not familiar with all 
these boys around town. I've been away for fourteen years. 
Officer Foster separated and got that straightened out. That 
was in front of the building. The next time Mr. Gilbert re-
turned to the place I called his attention to this fight and I 
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told him that the trouble he was causing me was serious and to 
please not keep coming in my place unless he 
page 204 ~ wanted to behave. He said he didn't start it, 
somebody else started the fight. Well, from that 
point on that was all that was said at that time. I believe 
Mr. Foster came in a few days after that and pointed out to 
me this fell ow Gilbert was a trouble maker in all beer places 
when he was drinking and I have asked Mr. Foster to point 
out these men to me who generally go around causing trouble, 
and also Officer LeFew, and they gave me· quite a few names 
of those people and he had particularly pointed out Mr. Gil-
bert in that instance. I put him on a list that I have there of 
the ones we try to keep from coming in and are barred from 
the place. Well, from that point on, I think Saturday-week 
before this fight occurred, Mr. Gilbert was in my place on 
Saturday and we were real busy. I was behind the front 
counter and the boys were working the back counter, and I 
noticed him start toward the back and I stopped him. I said, 
''Lawrence''-"Gilbert", I called him, I said, "Gilbert, don't 
go back in there because I know what is going to happen. 
Just go ·on out. You are drinking". I have a little kitchen 
there, 8 feet wide and the door 3 feet wide. He come from 
around the counter and came in to about two feet of it. I 
said, ''Lawrence, I've got nothing to discuss with you becamm 
you are drinking and I want you to leave". He pointed his 
finger at me and said, "I've got a whole lot to tell you". What 
it was I don't know. I kept continuing on serving 
page 205 } my customers. Mr. Gilbert left the premises a.t 
that time. I don't know if he left but he disap-
peared. The next trouble was this night. I started to Black-
stone that day but didn't get all the way. I returned. When 
I came back that night I stopped down the street and had a 
brief talk with Mr. Foster just before going ~o the place, some-
thing around 6 :00 or a little after 6 :00. On the way to my 
place I stopped before going to the place, stopped and talked 
to a couple of guys on the street and when I got to my place 
it was something after 7 :00 and Lawrence was at the front 
counter at the front stool, and when I walked in I went up to 
the end stool and was a Mr. Miller who had worked for me 
sitting at the far end at the last stool. I went behind the 
counter and started up the aisle. When I first came in I looked 
nnd Lawrence had a bottle of liquid in his pocket. What it 
was I don't know. It was that bottle right there. I didn't 
say anything to him until I got behind the counter. I went to 
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the front where he was eating and before I got to him he 
took what he was eating and dumped it on the counter. I 
said in a low tone of voice, '' Lawrence, I told you not to come 
in here and bother me and give my place trouble. When you 
finish I will clean up your mess and when you finish I want 
you to leave and don't ever come back here any more". I 
said, I don't want your business any more". WeJJ, 
page 206 ~ he got up. I will show you what he did. He got 
up and banged on the counter like this ( witness 
bangs on table with his fist). He said, '' God damn, I '11 go. 
I'll get out". He said, "You are just putting something over 
on me''. I said, '' I am not putting anything on you. I just 
don't want any more of your business''. He stood there and 
argued a few minutes, maybe a minute or two minutes. I told 
Billy Breedlowe, "You go out and look for an officer. See if 
you can find Mr. Foster on the beat", or "an officer". I don't 
know if I said "Mr. Foster" or "Officer". Then Gilbert 
continued to argue for a few moments and what he said was 
in curse words, called me a "gray-haired" or "gray-headed 
so-and-so" and then he went on the outside. He went on the 
outside and stood up on the parking meter like this and every 
now and then he would come over from the parking meter 
and come over to this sliding window and poke his finger in 
there and say, "You gray-headed son of a bitch, if you stay 
in Lynchburg I am going to get you". "\Vell, this boy, Billy, 
had returned. He said, '' I can't find an officer on the beat''. 
I said, ''You take over. I will go out myself and I will look 
around and see if I can find an officer''. Then I went im-
mediately from the front of the place to the back entrance of 
the place. First I went upstairs and turned on a sign light. 
The switch is up in the front room where you turn on the 
signs out in front. Was a commotion going on out there. 
Fellow Miller who used to work for me was out 
page 207 ~ there and several other boys in front-Lloyd Jones 
was in front and a fellow named Mr. Holt was ont 
in front, Wyatt Farmer and some fellow I didn't know at 
that time. Well, they were having a conversation there, heated 
words; so I cut the switch light on for the sign and went back 
toward the back end of the building and went down the steps,. 
out around the alley toward 7th Street and came up 7th Street 
to Main. 
Q. Let me interrupt you there in order to enlighten the jury 
about this alley. Is that the alley that runs parallel with 
Main Street behind the buildings facing on Main Street¥ 
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Q. Comes all the way behind the building which you occupy f 
A. Yes, sir. 
Q. Continue on. 
A. Thinking at this particular time Mr. Foster was on this 
beat or in that alley, which I have seen him down there num-. 
ber of times, I went out thinking '' I '11 circle out the alley and 
go up the front and run into him in the alley or probably 
around to the front of the place", so in coming around 7th 
Street by the ·western Union I paused there a few moments, 
don't know whether a minute or two minutes, and asked a 
fell ow on the stteet had he seen an officer on the beat :'lnd he 
said he had not but said, '' I think possibly you 
page· 208 ~ will find one in the Fifth Street block". So then 
I walked from that point straight toward my 
place, or toward 6th Street, and when I went by I didn't stop 
to talk to anyone in the crowd. I paused and turned my head 
this way (indicating) and they were still milling about. There 
was Holt and this fellow Miller and Gilbert and maybe the 
Farmer boy and this boy with the glasses and one or two 
others standing in front, and I went past there and heard my 
name mentioned in some fashion, '' old Rip Floyd''·, or some-
thing, between this big fell ow Miller and Gilbert. I went there 
to the corner, on to the corner. There I started out across the 
street. "\Vas a car turning to come down into the parking 
spaces there. I stepped back on the sidewalk. I had stepped 
one foot off and stepped back, and right behind me was Gilbert 
a foot or two in front of Holt and the words Gilbert spoke, 
he said, "You gray-headed son of a bitch you're going to call 
the law for me and I'm going to give you something to call 
them for", and he came out of his pocket with this bottle 
aud he hit at me two or three swings and went off the corner. 
I can show you on this picture how I went (using diagram). 
"\V ell, this is the Academy over on this side and this is the gas 
company. Crossing the street is a line. When Holt and Gil-
bert appeared there and he came out with that bottle saying 
''I'm going to give you something to call the police officer 
for'', that is when he started out with a swing. I 
page 209 ~ stepped out into 6th Street and from there down 
into the street ,ve had it, and I proceeded in get-
ting that bottle away from Gilbert while we were both down 
on the ground. . 
Q. Let me ask you this : Did you make any pass at him 
before he swung at you with this bottle? 
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A. No, sir. 
Q. Did you have anything in your hand when he swung at 
vou the first time with this bottle Y 
.. A. No, sir. 
Q. Did you ever at any time use any instrument or black-
jack or this thing (indicating pouch) or anything else in the 
fight y 
A. Yes, sir, I did. 
Q. Is this the weapon that you used? 
A. Yes, sir. 
Q. Does that have the same strap on it that it had on it the 
night that you used it there in the fighU 
A. No, sir. 
Q. Do you have the strap that was used Y 
A. Yes, sir (witnesses produces a leater strap). 
Q. That is the strap that was used Y 
A. Yes, sir. 
Mr. Jester: vVe will introduce this as ''Defendant's Ex-
hibit No. 2". I believe the picture is No. 1 and that strap is 
"Defendant's Exhibit No. 3". 
page 210 ~ Q. How many times did he hit you with that 
bottle? 
A. He hit me a couple of times on the shoulder in swinging 
that bottle. He just stepped off the sidewalk and come out 
swinging with the bottle. 
Q. Did you have that leather pouch on your person at that 
time? 
A. I did. 
Q. Where was it f 
A. In my right-hand pocket. 
Q. What do you use that thing for, Mr. Floyd? 
A. Well, I had a lot of receipts in it. 
Q. Take that rubber band off of it, please, sir. Then open 
it up and expose it so the jury can see what is in it. 
Note: (The witness does as requested.) 
By the Court: What was in it at the time, not what is in it 
now. 
By Mr. Jester: 
Q. Does this contain the same objects that were in it on 
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Tuesday night, August 16th, when you and Gilber.t were in a 
fight on 6th StreeU 
A. Same thing except instead of 21 dollars it had 19 sih·er' 
dollars. 
Q. Have you counted them since that time to make certain? 
A. Yes, sir. 
page 211 ~ Q. What was the purpose of putting them in 
there? 
A. Pick them up around the place there .and I give the 
pennies to my little girl and the silver dollars I give them 
to my boy starting a bank account for him. I· have accumu-
lated nearly $100.00 worth of pennies and put them in the bank 
a few weeks before this fight, I would say two or three weeks 
before. I put $78.00 worth. My mother took them to the bank. 
It took three hours to count them. 
Q. 'What is the reason this strap is not on that wallet or 
whatever you call that thing? 
A. Tlia t was pulled off. 
Q. When? 
A. That night. 
Q. In the fighU 
.A. Yes, :sir. 
Q. So you have put this strap on since the fight? 
A. Yes, sir. 
• --r-•; ...... 
' ., .. 
Q. When did you pull this thing out of your pocket and 
:start using iU 
A. We had gotten down in between two cars. 
Q. Gotten down in between the two cars? 
A. Yes, sir. One car and another beside that and we were 
in between that and the third car. 
Q. Had he swung at you with the bottle before you pulled 
that ouU 
A. Yes, sir. 
page 212} Q. When did he first swing at yon with the .bot-
tle? 
A. Just as he stepped off the curb. 
Q. How did it happen to end up down between these cars, 
between the second and third car Y 
A. Mr. Gilbert was following me up there and also Mr. 
Holt too. 
Q. You were trying to get away from them? 
A. I was backing off down the street there. He was swing-
ing at me. I just attempted merely to get that bottle away 
from him without doing me any harm. 
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Q. Why did you use this instrument to hit Gilbert withf 
A. I didn't have anything else at the time. 'rhat is the 
· only· thing I had, nothing else laying around and that is the 
only thing I thought of. 
Q. Did,you think at that time that he was going to hit you 
with the ,pottleY 
A. Yes; tJj;r;· that is what he said he was going to do. 
Q. He saJd that up at 6th and Main Y 
A. Yes, sir. He stepped off the sidewalk approaching me 
to hit me. 
Q. Did you hit him any more than you thought necessary 
under the circumstances that existed at the time! 
By Mr~ Spencer: That is a self-serving declaration. 
By the Court : I think the objection is well 
page 213 ~ taken. 
By Mr. Jester: I will re-phrase the question. 
Q. Mr. Floyd, did you hit Gilbert :with this. instrnment any 
more than you thought was necessary to protect yourself at 
the time as you saw the circumstances 1 
A. No, sir. I didn't hit Mr. Gilbert but three times that 
I can remember with that.. I might have hit him with my 
hand some more but with that I think I hit him three times 
with thatt whatever you might call it, pocketbook or sack. 
By the Court: I think that is. admissible. 
By Mr. Jester : . 
Q. Now, what was your intention when you hit him wilb 
this instrument f . 
A. No more than to protect him from 11itting me with tllis 
bottle. · · 
Q. Were you ever successful in taking the bottle away from 
himY 
A. I got the bottle away from him when we were between 
the second and third car down the hill. 
Q. Were yon ever knocked down f 
A. We were both on the ground. 
Q. Did you Mt him any afte·r you took the bot-
page 214} tle aw_ay from him Y 
. A. No, sir. 
Q. Did he continue to try to hit you with the bottle until 
you took it away from him f _ . 
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A. Yes, sir, he continued on as long as he was up on his 
feet and then we both slipped and went down. 
Q. Had anyone cautioned you besides Officer Foster that 
this boy was a trouble maker and a fighter before August 
16th, 1949¥ 
A. Mr. LeFew had told me this boy was right much of a 
trouble maker when he was drinking·, and Mr. Honig out at 
the Blue Dahlia, I told him the boys at Reusens were giving 
me right hard going down there and he was telling me of an 
instance he had with him, and then this crippled boy, that I 
thought was a brother to Lawrence, sometime another in 
July, I don't know what day it was, I asked him was he any . 
relation to Lawrence Gilbert and he said no and went on to 
tell me he had had a fight with Lawrence and Lawrence every-
where he went caused trouble or everybody had trouble with 
him. At the Blue Ribbon they wouldn't let him come in, the 
Sandwich Shop wouldn't let him come in there, and over at 
Little Elmo's thev had him barred out from there from what 
different ones told me. I don't sav Gilliam told me all these 
places but mentioned quite a few and about the fight he was 
in up the river. 
page 215 ~ CROSS EXAl\HNATION. 
By Mr. Spencer: 
Q. Mr. Floyd, what kind of contraption do you call this 
thing and what is this thing· forf 
A. Well, I just had it for putting in a few silver dollars, 
Mr. Spencer. 
Q. It is a right bulky Sort of a thing, isn't it? 
A. Well, it has quite a few papers in it. Yes, it is rather 
bulky, but I was fixing to make a deposit of them and another 
four or five hundred pennies, may be a thousand pennies. I 
had just made a deposit a couple of wee~s before of $78.00 in 
pennies and was going to put those silver dollars in my boy's 
account. 
Q. You had just been to the bank that clay~ liadn 't you Y 
A. I go to the bunk every day at Peoples National. 
Q. Diel you go to the bank the day before? . 
A. The day before was the 15th. I paid a note at the peo-
ples National Bank. 
Q. $1,500.001 
A. Yes, sir. 
Q. So that took you in there to do that, didn't it? 
A. Yes, sir. I go to the bank practically every mo ming. 
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Q. Now, I notice that you have got items down through to 
and including the 15th of August in here, including the can-
celled note that had been paid, and other notes been marked 
paid, the title to an automobile, gas tickets, and 
page 216 ~ all of them are dated prior to the 15th of August. 
A. Yes, sir. 
Q. You haven't put anything in there since the 15th of 
AugustY 
A. Not as I remember. I don't think I have put a thing 
in there since. 
Q. Even got stuff that runs baek as far as 1946, haven't 
you? 
A. That is a car title there to a Buick. 
Q. Isn't there a note dated May 14th and marked ''Paid'' 
and cancelled in 1946, which you were carrying Y 
A. A boy that is a painter is buying a car off of me and 
asked me when he bought this automobile what did I pay for 
it and I told him at the time I purchased it I paid around 
$500.00 for it and this boy had bought the car and in -the 
transaction ·this was brought out merely to identify what I 
paid for it. 
Q. You have been carrying that around ever since 1946, 
that cancelled note T 
A. No, sir. 
Q. When did you put that in there? 
A. When this boy asked me about the automobile prior to 
this and I got this together., found it in some papers. He 
w~nted to know what I paid for it. 
Q. When, with reference to August 16th, did you put if 
in there? · 
page 217 ~ A. It had been in my pocket since back in July 
or August. 
By the Court: I think you are going too far afield about 
what his private papers are for. That has nothing to do with 
the :fig·ht. The explanation of the different papers and notes 
and things is going· too far afield. 
By Mr. Spencer: I will put my ultimate question right 
now. · 
Q. You put in there a lot of stuff you wouldn't ordinarily 
have carried around for the purpose of padding this and dis-
guising its real lethal nature. 
A. No, sir; 
Q. If you put those sih•er dollars in there without those 
r , ·-,- .. Ernest G.. Floyd v .. 'Commonwealth 
Ernest G. Flogd. 
123 
papers it will make a right di:ff erent weapon from what it is 
with all that padding in there, wouldn't iU 
A. Those papers were in that pocketbook on this night, 
Mr & Spencer. 
Q • .All of them were! 
.A. Yes, sir .. 
Q:o These dollars were padded in this manner? 
.A. They were stuck down in there. 
Q .. But you did have a strap on it Y 
A. Yes, sir> that strap there. 
Q. This little strap, what is that for? 
page 218 } A. That hooks through your belt but one part 
of that is broke aloose, the belt part of it 
Q. How long has it been broken Y 
A. I couldn't say, a right good while. I had that pocket-
book ever since I have been in Lynchburg and I think every-
body in Lynchburg has seen it, including folks right here 
now. Mr. Foster has seen me with it and not only that. but 
different other people. I was acrused the night this thing 
happened. He hollered out "he has a blackjack, better g-et 
it out of his pocket.'' 
Q. You know anything about blackjacks T 
A. No more than I have seen one. 
Q. You have seen them Y 
A. Yes, sir. 
Q. Seen the results of them, haven't you Y 
A. Yes, sir. 
Q. Aren't they much lighter instruments than this thing 
here! 
A. I think so. 
Q. This would make a more deadly weapon than the ordi-
nary blackjack. 
A. It wasn't put in there for the purpose of a blackjack, 
Mr. Spencer. 
Q. You didn't carry it for that purpose f 
A. No, sir. 
Q. Mr. Floyd, what is your heighU 
page 219} A. Six feet. 
Q. No taller? 
A. Exactly six feet. 
Q. What do you weigh Y 
A. Weight 205 pounds. 
Q. And you say you are 43 years of age? 
A. Yes, sir. 
0 
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Q. When did you get crippled in your right arm 1 
A. It was in New York several years ago. 
Q. It doesn't impede your movements, does it t 
. --
A. Yes, sir. I was exempted from the army on account of 
being two-thirds totally disabled in this arm. 
Q. They took you in the army, didn't they? 
A. No, sir., they didn't. I went before the Board twice. 
Q. You have~ broi~en arm that didn't heal correctly! 
A; I don't have an elbow. 
Q .. But you can m~e that arm for ordinary purposes.? 
A. I don't bave:, ~alf an much strength in this arm as I 
would in this left . hana. 
Q. Which arm did you use when you hit with this thing t 
A. That night I used my rig·ht arm. 
By the Court : 
Q. You used your afflicted arm? 
A. Yes, sir. I am right-handecl 
page 220 ~ By Mr. Spencer : 
Q. Now, you say yon went out the back way 
and went around the alleywav to 7th Street¥ 
A. Yes, sir. ., 
Q. You wanted a police officer there? 
A. Yes, sir. 
Q. When you didn't see one did yon know that yon could 
call up and have one around there in a very short while? 
A. Yes,. sir. 
Q. When yon got there to the corner at Western Union 
there was a telephone available in the "\Vestern ITnion office. 
A. I guess it was. 
Q. Isn't there one across at Patterson's Drug Store! 
A. Yes, sir. 
Q. Why didn't you use itf 
A. I was looking for Mr. Foster so as not to have a whole 
lot of police sent down like they did the time before, sent 
eight men around there one time for an argument and I 
thought Mr. Foster could handle the situation without hav-
ing a load of officers. 
Q. Then you wercn 't so much afraid of tllis man or wbat 
he would do as to want help from police headquarters. You 
wanted to exercise your selection and have your own private 
police officer 1 
A. No, sir. 
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page 221 ~ Q~ You couldn ~t have been very scared of what 
. this !D,an was going to d.o to Y<?U or your piac~ if 
you wanted to find a particula1~ officer.. · · 
A. Mr. F(?ster ~s alw~ys i~ t~at bloc~ a!ound 7 :00 9 'clock 
every night, right in tha.~ vicinity aroun~ 7 :00 o 'clQck, and 
I thought ~~ybe he ~ould take t4e situati~n in h~nd and break 
it all up, take Gilbert in, becijuse I had iµade up my !!}ind I 
was going tq sw~ar out a warrant for wh~1t 4e ·had· actually 
done inside the place and said to me. For one thing, I was 
going to swear out a ~~rrant for ~t!U for calling me a ~o~ of 
a bitch and tl!e th1~eat he.was goi~g tq g~t ~e~ I don't know 
what he meant by that. · · 
Q. You said you did not go back into th~ pl~ce but wa].!red 
straig·ht on do~ to the corner of 6th Str.eet 1 
A. ·ye~, sir. 
Q. Why did you do that Y 
A. I w3:s headed up toward th~ ~lcademy 'Jiheatr~. I wa-s 
told was a police officer in that block. 
Q. You mean the 500 block Y 
A. Yes, sir. 
· Q. Didn't you say awhile ago in your evidence in chief you 
knew Mr. Foster went down t~e ~lley~ bac:J{ of there aqd you 
were going to look for him out ther.e Y · 
A. I went out back of my place and w~~t out t4e back aJley 
a:p.d come up aroun4 7th Street aµd around We~tern -Onion. 
· On a number of occasions I have looked out of the 
page 222 ~ back door. and t4ere was M:r.· F9ster in 'the ·alley 
back of my place. Not only: that, but ori nuw.b,ers 
of other occasions th~re haye b~e:p. numbers of poliGe qffie~rs 
sitting: in my alley in an auto~obile. ,vhat they were look-
ing for I don't know. One ~igbt I asked a couple of them 
what the trouble w~s and they said ·qnQthi~g" ai1'd drove off. 
Q. These fights down there are not infreqµent? 
A. We have had tw(? ~g·hts ·befor.e this, pot what you would 
call fiA:hts but friction a~ong t~e me~. Anywhere that beer 
is sold you can ~nd so'!Ile of t~1t~. Some of it you dpµ 't hear 
about but some places you he~r a little more about tµan 
you do other. places. 
Q. This was a fair exhibition th~ day this h~ppe11ed of your 
clientele, a fa.ii: cross-section of your customers, the wit}l~sses 
heref · 
A. No more than the others that come there, I woµld ~EJ.Y· 
Q. I say they were a fair cross-~ectio11 of your custqpiers? 
A. All of the trouble we have had has been from the 
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·Reusens gang. Vl e had another boy from Reusens come in 
there and knock a boy's tooth out. . 
Q. You were going to look for a police officer in the A.cad-
emy block? 
A. Yes, sir, and if I hadn't found a police officer there I 
was going to call for an officer. He was standing in front 
of my plaee cursing and saying what he was go-
page 223 ~ ing to do. 
Q. You made a statement to Mr. Franklin and 
Mr. Phlegar about this matter? 
A. I made one to Mr. Phlegar and Mr. Foster too. 
Q. You didn't tell Mr: Phlegar any of the details of this 
thing leading up to it¥ 
A. No, sir., I did not. 
Q. You left out every detail up to the point you just saw 
him and went upstairs and changed your clothes and came 
down and started to the Academy, didn't you¥ 
A. I didn't tell him anything about the details because it 
would have gone into too much time. Mr. Franklin was on 
the street, probably wanted to move off. 
Q. But they wanted to find out all they could about the 
case. 
A. I volunteered and Rat in lVIr. Phlegar's car for three or 
four minutes, not over four minutes. 
Q. But all you told them was that you came in, went up-
stairs and changed your clothes, came down and started to 
the Academy and that Gilbert approached you from behind 
and tried to strike you with a bottle. Isn't that what you 
told them? 
A. I told them I proceeded to look for an officer, if I re-
member correctly. Now, whether that is right I don't know 
but it was all a conversation about the whole thing. ,vhat-
ever Mr. Phlegar says is positive right. I eame 
page 224 ~ on down and talked to Mr. Foster about it the 
same afternoon and he said, ""\Vel1, I think, from 
my point about it. I think Gilbert l1as gotten just what he 
was looking for about this thing and don't think there is 
nothing more to it." I said, ''If you want to know what I 
hit him with, Mr. Foster, you come in the place and I will 
show you.'' ·well, something happened there then and he 
didn't go inside. 
Q. Mr. Foster told you be thought Gilbert got what he was 
asking for? 
A. Something to that effect. 
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Q. Of course, Mr. Foster knew this man's head was all 
<!ut open with some blunt instrument. 
A. Also made a remark at the police conversation the next 
morning, "Well, he has been in a whole lot of trouble., Law-
rence Gilbert has", and Mr. LeFew was there but he didn't 
me he had overheard it. 
Q. Mr. LeFew did what Y I don't follow you. 
A. Also said the next morning when this thing come up to 
talk down at police headquarters-
Q. Were you there f 
A. No, sir. 
Q. Are you undertaking to tell the court and jury some-
thing Mr. Lefew or some other officer said at police head-
quarters? 
A. I will go back to Mr. Foster. I was talking to him that 
afternoon just a few minutes before a warrant 
page 225 } was served on me. · · 
Q. Now, let. 's go back a_ little ways. You said 
having looked for a police officer you )valked on past this 
place? · 
A. Yes, sir .. 
Q. Did you notice Gilbert at that time? 
A. Gilbert was arguing there with Miller or Holt or both 
of them. They were all over the parking meter together. 
Q. He was there and you saw him and he was arguing with 
either Holt or Miller 1 
A. Seemed like they were both in an argument. My name 
was called, was mentioned, but what was said I couldn't tell 
you. I didn't stop long enough to hear. 
Q. Did you say anything to Holt? · 
A. No, sir. 
Q. You walked down to the corner and when you got to the 
corner did you look back Y . 
A. ·when I got to the corner was a car coming down toward 
6th and turning left down 6th. 
Q. That is nothing unusual, a car turning the corner, when 
you were interested in what happened in front of your restau-
rant. 
A. When I stepped off the sidewalk to look Holt and Gil-
bert was headed toward me and Gilbert was just a little bit 
in front of Holt and then he pulled out this bottle and I stated 
the words he said, "God damn, I'll give you something to 
call the law for'', and that .is when this swing 
page 226 } of the bottle and the fight went into effect. 
Q. He missed you with that! bottle? ... 
11J Supr~m~ O'Q~ flt ~ppeJt!s of Vir§inia 
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~o: :ije mt :µi~ 9.~ giy, sh01µ~er. I '11 t~ll you something ~se,. 
there is a street-
Qt I WQlJlq nit~<3f yo.u a1.1swer my q1J.estion ~nd then tell 
W~JAt ~~.~ y~µ pl~a:ae~ · 1:)id you att~II\pt tQ ~n~k th:~t bQttle 
~nit 9! ~i~ 4~µd Q:r wt~uch if away from h~m 1 
A .. I trie4 to get it away from him~ 
Q .. That w~~ iji~ w~apQ~ yQu wer.e afraid on 
-4=~ Y @111., sif-: · 
Q .. Did you try to smack it 0,1;1.t Q( his hand 1 
A. No, sir.. · 
Q. A man can't get but just so much grip on that-: 
.A~. He cµq~~t ~&-V~ it llke you, are hQlding it. ~e had the Q9tti~ !~ this• :fashion ( de~~atrating with battle) li~e I 
showed you first.. · 
Q. :Po.n't YM.thJi:m ~ ~~ql blow on his hand wquld knock 
~~\ qµ~ ~f ~f:1-Q.Y'~ hand, hicluding yoursi 
A. Well,. I have· seen a fellow in the ·A. B .. C .. stqr.e dro,p q 
w4~~ f:ifth ~nd it di~'t h:r,~~ 
Q. W qu~g. ygµ b~ wil~g tQ :Pold it in ywr hand ~ let 
me try to knock it onU 
A. I was hit once with a bottle' and got this scar fTrnn be-
ing cut with it. 
Q~ la~ ~skfug ttb9ut hqw wucl\ g'.rip you have got o,n that 
b~Hle~ ·· 
p!fg~ ~~r }. ,A.. I d~re s.~y np Qlle here could take it away 
· from me even with that hand. You would hav·e 
to. ~Quff!e tQ get it~ If you g~t a gr-ip on it you can hold it. 
l goµ ~t ~~y qn tl1i$ :right hffnd btJt if yqu hav-e go1; a good 
grip on that bottle yqu ~ve got it. I have seen bottles used in 
fights but never hit anyone with a bottle my~elf~ 
Q .. Are you willing to let me bit you across the wf'ist with 
ti!~ s~d~ <U lllY htwd f 
1-Jy l\{r, . .J ~~t~r; I ~bjeGt t~ this line of questioning~ It is 
highly improper.. · · 
ijy lb~ QQurt; Obfo~ti~n sn~taiped .. 
By Mr. Spencer: 
Q-: 'X4~ll t~~ man hit ijt yo,q 9r hit yon on the shoulder. Did 
ygµ ~~~ ~tri~~ ~im? · 
A~ :{le ~tru~~ ~t iµe tw~ or. ihr~e times with it and we were 
off down the hill there. I would say within ten seconds we 
w·~r~ <:}qw~--b~twee~. th~ ·car~ ~n-d he kept ~triking at me. 
Q. Wh~t diq you. d~, duck Qllt of the way:Y · 
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A. Every time he struck at me I stepped backward down 
the hill. 
Q. What did you step down the hill in the dark for instead 
of up on Main Street where hundreds of people wereT 
A. When he came off the sidewalk he was above 
page 228 ~ me striking at me and as he approached I backed 
down the hill. 
Q. You eventually fell down on the ground? 
A. We were both down on the ground. 
Q. What was he doing then, still striking at you? 
A. He got me up against a car and when he did I came out 
with that (indicating the pouch). 
Q. And he was still holding on to the bottle Y 
A. I hit him and got it out of his hand, taken it away from 
him with my left hand. I took it out of his hand after I hit 
him twice or three times with this pocketbook. 
Q. You hit him three times with the pocketbook before he 
would turn aloose. Is that what you mean to say? 
A. Yes, sir. 
Q. And that was all rig·bt at the corner of 6th and :Main Y 
A. No~ sir. 
Q. Where was that? 
A. That happened down between these two cars. 
Q. Where was Holt all that time¥ 
A. Holt was out there in the street. Holt was right along 
there during the whole thing·. Holt was there at the whole 
business. Some say be wasn't but Holt was right there. 
Q. Was he on your side or against you Y 
A. Holt was trying· to borrow a dollar to get another fifth 
of wine. 
page 229 ~ Q. Had be borrowed iU 
A. I hadn't loaned him the dollar up to that 
time? 
Q. You had not? 
A. No, sir, but I did loan him a dollar that night. He 
bought a fifth of wine and I told him to put a ticket in there 
for it. He got fifty cents from me, to tell ~you the truth about 
it. I gave him the fifty cents and he got the wine somewhere. 
Q. It may be mighty funny, Mr. Floyd, but when you get 
through laughing I want to ask you some more questions. 
Did you lend him the dollar or lend him fifty cents? 
A. I loaned him a fifty cents piece. He wanted to borrow 
a dollar. 
Q. You didn't lend him a dollar? 
A. I loaned him fifty cents. 
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Q. And didn't tell them to let him have a fifth for a dol-
lar? 
A. ·where he got it I don't know. He was after money to 
g·et a fifth of wine. 
Q. Didn't you say "let him have it and make a ticket for 
it"Y 
A. I did. 
Q. Was that righU '\Vas that correct? 
A. Well, it is right. 
Q. You did? 
A. That was afterwards. 
pag·e 230 ~ Q. So you let him have a fifth of wine on charge 
account and also let him have fifty cents i.n money 
A. That is right. 
Q. And he was pretty drunk then, wasn't he! 
A. No, sir. Mr. Holt wasn't pretty drunk. He was drink-
ing· but he wasn't what you would call a drunken man at all. 
He was drinking. 
Q. But you could tell he was drinking Y 
A. Yes, sir, but I don't know what degree, Mr. Spencer. 
Q. Why did you decide to bestow your benevolence on this 
man Holt who says he was drunk, giving him a :fifth or sell-
ing him on credit a fifth of wine, and giving him fifty cents, 
and you condemned a man who had a half-pint in your re~tau-
rant and that was the cause of the trouble? 
A. Mr. Holt said he was going home and wanted fifty cents 
to ride the cab and that was the conversation after this was 
all over. 
Q. For the time being? 
A. Yes, sir. . . 
Q. Now, which way did you come back into your place of 
business? 
A. I went down 6th Street and came in the place to look 
for a flashlight. I had lost my fountain pen and watch and 
I got the flashlight and had it when I went around to the 
police station in my pocket. 
Q. 1\fr. Floyd, I asked you after this :fight how 
page 231 ~ did you get back into your restaurant f 
A. I came throug·h the back entrance.. 
Q. You went through the alley and up the back steps f 
A. Yes, sir. 
Q. Don't you have to cross a considerable area there where 
'there is no path and you have to climb over a lot of rubble 
there? 
r - ... , __ .. 
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A. No, sir. It's a path going right straight across behind 
the gas company where they park. 
Q. I am speaking about back of your place. Your place 
doesn't go anything like as deep as the gas company, does it? 
A. Goes straight on adjoining right straigJ?:t up to the 
back. -
Q. You mean the depth of your place is as deep as the gas 
company's place from the Main Street line· back to the back 
line¥ 
A. Yes, sir. 
By Mr. Jester: In fairness to the witness Mr. Spencer 
ought to define whether he is talking about the lots or the 
buildings. 
By Mr. Spencer: 
Q. Mr. Floyd, I am talking about the buildings. 
A. Well, from the steps to the back of the gas company 
building is about 35 or 40 feet after you cross the 
page 232 } gas company lot going up to the bad{ of my place. 
It is about 25, 30 or 40 feet, I never measured it, 
but we control the whole lot and it runs from there to Com-
merce Street all the way through. 
Q. Don't you have to scramble or crawl across a pile of 
, rubble, broken rocks and stones and timbers, some as high 
from the ground as the height of this table? 
A. Nq, sir. 
Q. Isn't that all piled up there Y 
.A. No, sir, it wasn't. 
Q. You did go in that way? 
A. Yes, sir. 
Q. ·which way did this boy Holt go back! 
A. Holt went in the back with me. 
Q. Why was that f 
A. Vv ell, I don't know why Holt went in the back with me. 
He followed me in the back. 
Q. If I understood you you had no dealings with Holt what-
ever; that when you looked back Gilbert was just behind you 
in the act of striking yon and about three feet from him was 
Holt and apparently tbe two in each others company, one 
going to strike you and then proceeded to strike you on your 
shoulder-
A. They were both together. 
Q. Let me finish. Then somewhere between that time and 
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the time you decided to come back you picked 
page 233 ~ him up and he went in the back way with 
you. 
A: He followed me inside, Mr. Spencer. I didn't ask Holt 
to come with me. He followed me. I didn't say anything to 
Mr. Holt any lll;Ore than he followed me through to the back 
and went out 'the ·front door. I went back out looking for 
what I had lost" out there in the scuffle, a wristwatch and a 
fountain pen.·. 
Q. Who handed that bottle to the police officer, you or Mr. 
HolU .. ·· 
A. Mr. Holt, :I think. 
Q. How did he get iU 
A. I gave it to Mr. Holt. 
Q. Was that before or after you charged him the fifth of' 
winef 
A. I gave that bottle to Mr. Holt between these cars when 
the scuffle stopped. 
Q. Weren't you out there with Holt at the time the bottl~ 
was handed over to the officer 7 
A. That bottle was handed over by Mr. Holt to the officer .. 
Q. Weren't you there when he did iU 
A. Yes, sir. 
Q. Was that before or after you had stopped inside with 
him and let him have on credit a bottle of wine and fifty cents 
for car fare home Y 
A. Mr. Holt did not get this wine or the fifty 
page 234 } cents either until the whole thing was over with. 
I think we had been to the police station and come 
back to the place; but that bottle on the corner that was give 
to Mr. Foster by Mr. Holt but he hadn't made any deal with 
me on the wine or I hadn't loaned him the fiftv cents eithur 
one at that time. It was all after we came back from the 
police station. 
Q. Has he ever paid you for the wine yet t 
By Mr. ,Jester: I object. 
By the Court: Sustained. He needn't answer the ques-
tion. 
RE-DIRECT EXAMINATION. 
By Mr. Jester: 
Q. Mr. Floyd, I believe you have testified that you do vour 
banking business at Peoples National Bank. .. 
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A. Yes, sir. 
Q. This money you put in the savings account-
i33 
By the Court: (interposing) ,v e will adjourn until tomor-
row morning, and remember the admonition the court gave 
_the members of the jury a.bout not letting anybody discuss 
this case in your presence. Note the adjourning hour is 9 :30 
tomorrow and not 10 :00. 
Nt>te : Then and there court was adjourned until 9 :30 
o'clock tomorrow morning, September 28., 1949. 
page 235 ~ The Court reconvened at 10:00 o'clock A. M., 
September 28th. 
E.G. FLOYD, 
a witness called by and on behalf of f4e defendant, having 
testified on the previous day, resumes the stand. 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. l\tir. Floyd, have you had any conversation of any kind 
or description with Gilbert since August 16th, the night this 
thing allegedly happened 1 
A. On a Saturday afternoon after this taken place. 
Q. On the Saturday afternoon following the incident? 
· A. Yes, sir. 
Q. What kind of conversation was iU 
A. Over the telephone. 
Q. Did he call you or did you call him! 
A. He called me over the 'phone. 
Q. Relate as accurately as you can to the Jury what was the 
nature of that conversation. 
A. Mr. Gilbert called me on Saturdav afternoon between 
3 :00 and 4 :00 0 'clock and said to me, made _this remark over 
the 'phone: "Mr. Floyd, I'd like to come down and talk this 
over with you." I told him over the 'phone, ''Mr. Gilbert, 
there is no talking to do to me about it. If there is any talk-
ing, do it to the Judge.'' Jie said, '' I was forced into doing 
what I did." What he meant by that, I don't 
page 236 ~ know. That was the end of the conversation. 
Q. You had no further conversation with him Y 
A. No., sir. 
Q. Now, on the night of August the 16th when you were 
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walking· along Main Street from the direction of Seventh 
towards Sixth, did you see this boy Thurman Foster who 
testified here yesterday Y 
A. No, sir, I did not. If he was there., I did not see him. 
Q. If he was there you did not see him 7 
A. No., sir. 
Q. What side of the street were you walking on f 
A. On the right-hand side going to the Academy. 
Q. Towards the Academy? 
A. Yes, sir .. 
Q. On the same side with the '' T '' Tavern Y 
A. I believe the lig·hts had just gone on. I won't. say th~y 
had been on too long. I believe they had popped on about 
that time. · 
Q. What lights?. 
A. Street lights. I wouldn't be too certain about that. 
Q. Were there any individuals, Foster or someone else1 
standing in front of the Gas Company? 
A. There wasn't anvone I could see from the '' T '' Tavern 
to the intersection of Sixth Street, anyone standing on either 
side. 
Q. Witness with you. No, there is one further 
page 237 ~ question. Some question was raised yesterday on 
cross examination about the roughness of the ter-
rain behind your place of business. Has there been anything 
which happened to the terrain since August 16th, the night 
this occurred t 
A. Yes, sir, it was a fire under the dump and it burnt four-
teen foot under there, and the Fire Department came down 
there and washed away, I'd say, a carload of this dump, I 
mean ashes and cinders. 
Q. Has that made it rougher or smoother? 
A. Right much rougher. 
RE-CROSS EXAMINATION. 
By Mr. Spencer: 
Q. Mr. Floyd, how did you happen to think a.bout. this tele-
phone conversation with Gilbert at a later date? You were 
on the stand and testified in chief yesterday to everyt]1ing 
you knew about the case, didn't you? 
A. I think the only man I can verify this by is lV[r. Jester .. 
Ernest G. Floyd y. Commonwealth 
E.G. Floyd. 
135 
I talked to Mr. Jester beforehand and told him the conversa-
tion. 
Q. Well, you were telling everything you knew about the 
case. Why didn't you tell us about it ye.sterday 7 
A. Well, it was overlooked. 
Q. Well, now., he said he wanted to talk it. over with yon f 
A. Yes, sir. 
Q. After you had been arrested f 
A.. Yes, sir. 
Q.. And bailed. 
page 238 } A. Yes, sir. 
Q. And he said he ,vanted to talk it over with 
you. Didn't you ask him what he wanted to talk 0'\1"erT 
A. No, sir, I told him if he had anything to tell, to tell it 
to the Judge. 
Q. To tell it to the Judge. 
A. That's right.. 
Q. You didn't want to hear what he would have to say, 
whether he would say anything for your benefit or noU 
A.. I didn't try to contact Mr. Gilbert or have anything 
more to do with Mr. Gilbert after this. I think Mr. Gilbert 
said someone did, but I didn't. 
Q. He said he was forced to do what.he did? 
A. The conversation was that he was forced to. 
rQ .. To do whaU 
A .. I don't know what he meant by that, :Mr. Spence~. 
Q. He was forced to try to knock you in the head with the 
bottlef 
Mr. Jester: I object to that line of interrogation. The 
witness testified he didn't know what he meant. Now the 
questions from the Commonwealth's Attorney are argumenta-
tive in nature. · 
The Court: The point is well taken. 
:r ii , 
By Mr. Spencer: 
Q. Well, now, what telephone did he call yon over, what 
numberf 
page 239 }- A. The "T" Tavern was the number. It is 
3-0011. 
Q. 3-0011 ¥ Well, that was a private line? 
A. Yes, sir. 
Q. When did you get that private line? 
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A. Got that private line possibly, I'd say, July or back in 
June. 
Q. You testified here yesterday, unless I misunderstood 
you no private line was in there but that you had a pay sta-
tion. · ~ 
A. I beg your pardon. 
Q. That that was out of order. 
A. I said the i:.egular telephone was ou:t of order hut they 
were installing\~ P.ay telephone on the same day, but they 
:finished installing the pay telephone on the following day, on 
the 17th. · 
Q. That pay telephone was put in there on the 17th, the 
following day! 
A. I think it was completed on the 17th .. 
Q. You did have a private line! 
A. I certainly did. 
Q. Wasn't that 3-031H Is that the same numberY 
A. 3-0011. 
Q. Was that out of order f 
A. That afternoon it was ont of order. 
Q·. Had it been reported to the Telephone Company T 
A. I don't know if it had or not. I came in 
page 240 ~ about 7 :00 and I think the witnesses tried to call 
over it and I had too. I think you mig·ht ask them 
about that. 
Q. Did you or not report that to the Telephone Company f 
A. The next morning the repair man came back and some-
thing was said about the telephone. ·what it was, you'll have 
to get the repair man who put in the pay 'phone to tell you. 
Q. Did you or did you not report the telephone a:s being 
out of ordert 
A. No. 
Mr. Jester: He was out of town until 7 :00. 
Mr. Spencer: The question only required ''yes" or ''noH. 
The Witness: No. · 
Q. How do yon know it was out of order f 
A. I tried to get my home and also tried to call the Polic,~ 
Station. · 
Q. Yon tried to call the Police Station °l 
A. Yes, sir. 
Q. You willing to call the Police Station then f 
A. We have called the Police Station on three or four other 
occasions over the same 'phone. 
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Q. When you got to the corner, after you went out the back 
and came by the Western Union, you had available one (tele-
phone) at the Western Union or the drug store, but you didn't 
want to call from there, because they'd send eight men-
A. Mr. Spencer,-
page 241 ~ The Court: That is argumentative. You need 
not follow that line of questioning any more. 
Mr. Spencer: Yes, sir. 
Q. That is all. 
RE-RE-DIRECT EXAMINATION. 
Bv Mr. Jester: 
"Q. ·when did you ·first tell me about the telephone conver-
sation you had with Gilbert on the Saturday following· the 
incident on August 16th Y 
A. Mr. Jester, I wouldn't know what day that was, but it 
was in the early part of when you took the case over, after 
the case had gotten started. It was a week or ten days ag· ...... 
Q. Before this morning 1 
A. Yes, sir. 
Q. And before yesterday 1 
A. Yes, sir. 
Q. You may stand aside. 
(Witness stands aside.) 
Vv. C. LUCADO, 
a witness called by and on behalf of the Defendant, having 
first been sworn, was examined and teRtified as follows: 
DIRECT EXAMINATION. 
By Mr. Jester: 
Q. What is your full name, Mr. Lucado f 
A. Wilbur Clyde. 
Q. Where are you employed 1 
A. Travel for Pittsburgh Plate Glas~. 
page 242 ~ Q. Were you present here at the Courtroom on 
yesterday? 
A. Yes, I passed through here. 
Q. You were passing through here. How did you happen 
to be up here? 
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A. To see the outcome. I thought it would be over at quar-
ter after four. I was here until twenty minutes to five. 
Q. You were here from 4 :15 to twenty minutes to five. Did 
you see or have any conversation with Gilbert on yesterday 
afternoon? 
A. Yes, sir, on the outer steps, the top platform. 
Q. 1Vho was present at the time Y 
A. There was a Mr. Holt, a Mr. Jones and the gentleman 
who just left the stand. I forget his name, and there was a 
gentleman I didn't know at the time, who later turned out to 
be Mr. Gilbert, and another gentleman. 
Q. vVas the gentleman named .Mr. Honig?_ 
A. Yes, sir. 
Q. Those men were on the steps outside the Court House? 
A. That's right, on the side. 
Q. On the Tenth Street side of the building, is that right? 
A. Yes, sir. 
Q. What was the conversation which you heard 7 
A. Well, to start off with, I walked on through the hall and 
on outside :fixing to leave. I had my car parked here in front 
of the Catholic School. I stopped there because 
page 243 ~ I knew Mr. Honig· and Mr. Holt and Mr. Jones; 
been knowing them a long time. I asked the ques-
tion, ''Where is the fellow that :Mr. Floyd is supposed to have 
beaten up, the man who got out a warrant for Floyd f" Mr. 
Gilbert said, "Here he is", patting· his chest. I didn't know 
him. It was the first time I ever laid eyes on him. Then he 
got to talking·. Mr. Jones said he didn't think the trial should 
have been brought up to the higher court, should have been 
disposed of in the lower court. 
Mr. Spencer: This is entirely irrelevant. 
The Court: Objection sustained. 
Mr. Jester: What I want him to relate is the conversation 
had by Gilbert, not what the other persons said. 
Mr. Spencer: I would like to know if it has any relevancy 
in this case. . 
The Court: Gentlemen of the Jury, retire to the Jury 
Room. 
(The jury retire.) 
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Q. What was the conversation Gilbert related in your pres-· 
enceY . 
A. He went on to say that he hoped Mr. Floyd didn't get 
any time out of this and that he didn't want to get out a war-
rant for him; that he was, more or less,-he didn't say forced, 
-He said or intimated if he didn't get out a warr.ant, he: 
would be yellow, and that he had been called .everything else 
but yellow and he didn't want to be called yellow, so .he got 
out a warrant. . . 
page 244 ~ Q. Did he say who made those .remarks to him 7 
A. No, lie did not. ... 
Mr. Jester: That is the evidence we propose to introduce .. 
The Court: This is a prosecution by. the . Commonwealth 
of Virginia. I don't s~e exactly whe:i;e. that conversation 
would have any bearing on the case. I would be glad to hear 
from you if you see any relevancy in the matter. The Court 
does not. It doesn't make any difference whether the war-
rant was gotten out or a man is forced to get·it out, the way 
I see it. How would· this determine whether the man was 
guilty of malicious wounding1 How would it help the Jury 
determine that Y 
Mr. Spencer: The prosecution is not on a warrant. This 
was an indic1ment by the Grand Jury, irrespective and in~ 
dependent of any issuanc.e of a warrant. 
Mr. Jester: My position is simply this. We all know Mr. 
Floyd by reputation, he having been here a number of-
The Court: I don't know him by reputation. I don't know 
anything about him. It is the first time I ever laid eyes on 
hl~ . 
Mr. Jester: Be that as it may, the situation, as I gather 
from talking to the Police Department, is this. There is a 
certain attitude prevailing in the Lynchburg Police Depart-
ment to put this man out of .business. My theory in advanc-
ing this type of evidence is to show there is prejudice against 
him by the law enforcement officers who are ex-
page 245 } hibiting more than the normal amount of interest 
in prosecuting the case. In conversations with 
Mr. Spencer in his office or elsewhere-I don't recall where 
they were-it was along the same lines; he felt like he had 
given this man a chance and he wanted to put people of his 
kind in such a place they couldn't do things of this kind ·again .. 
The Court: Be the motive what it may, the facts and evi-
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dence are heard to determine his guilt or innocence. As far 
as this Court bas been able to control this case, there has not 
been anything prejudicial irt the case against the prisoner. 
No matter what the motive may be outside the Court House, 
the man is entitled to a trial under the law and the evidence. 
I am trying to see that he gets it. As far as I know, he is get-
ting it. It is immaterial even if a man is forced to swear 
out a warrant or he would be deemed yellow if he did not. 
So far as pr_ejudice of the Police Department, that has got 
nothing to do·. with it. 
Mr. Jester: I am willing to admit it bas no effect to dis-
prove the issue l,)e:f'.ore the Jury, but it shows the motive be-
hind the proaecutio.n if there is one. 
Mr. Spence~:, I hope you appreciate the seriousness of 
what you are saying. 
The· Court: There is nothing.in that remark at all indicat-
ing why he was forced to swear out a warrant. If you go into 
that, you will stand up here for another day with rebuttal, 
and the minds of the Jury would be tolled away 
page 246 ~ from the issue of whether the man maliciously 
wounded this· other fellow or not. 
Mr. Spencer: I would like to state for the purpose of the 
record., in reply to what Mr. Jester just said to the Court, 
that what he said and insinuated is utte·rly false. · 
Mr. Jester : Are you calling me a liar T 
Mr. Spencer: I am not doing that right now. 
The Court: Stop that right now. Whether things are true 
or false is a matter of opinion. I am sustaining the objec-
tion. 
Mr. Jester: I want to note an exception, and I want the 
record also to show tllat, in view of the fact that the Com-
monwealth's Attorney has stated that the statements made 
by Counsel for Defendant are false, I stand prepared and 
ready to prove that he did have conversations with me about 
this case prior to coming to the Courtroom. · 
Mr. Spencer: Certainly I had conversations with Iiim. 
Mr. Jester: You said the whole thing was false. 
The Court: That will do. Don't ac~use any member of the 
Bar of making a false statement in tltis Courtroom ever. 
(The jury return.) 
The defense rests. 
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REBUTTAL EVIDENCE INTRODUCED ON BEHALF 
OF COMMONWEALTH. 
LA WREN CE GILBERT, 
a witness called by and on behalf of the Common-
page 24 7 ~ wealth, h~ving first been sworn, was examined 
and .testified as follows: 
DIRECT EXAMINATION. 
By Mr. Spencer : 
Q. Mr. Gilbert, on Saturday following the incident when 
Mr. Floyd beat you in the manner described, did you call him 
up over the telephone Y 
A. No, sir I did not. 
Q. Did you talk to him over the telephone Y 
A. Mr. Phlegar and the other detective told me not to get 
on that side of the street and not speak to him after the trial. 
If I didn't want to have hard feelings against him, that was 
my business. I never called him and wouldn't call him after 
he beat me up like that. 
Q. Did you at that time or any other time tell him that you 
were forced to do what you did 1 
A. No., sir. 
CROSS EXAMINATION. 
By Mr. Jester: 
Q. Just a minute. Mr. Gilbert, are you denying to this 
Jury that you have had any telephone conversation with 
Floyd since August 16th of this year! • 
A. I neve-r have had a conversation with Mr. Flovd on the 
'phone, never. .. 
Q. Well, have you had anyone call him and represent him-
self to be you 7 
·A. No., sir, I haven't. 
Q. Well, now, when did you swear out the war-
page 248 ~ rant in this ca Re Y 
A. ·w·hen did I swear it out? It was two or 
three days after I got bit down there. · 
Q. Two or three days! 
A. I think it was two days. 
Q. Two days after you got hit. As a matter of fact, it was 
only after you had considerable conversations and interviews 
with the Police Officers., was it noU 
A. Well, after I g·ot hit I clicln 't know who hit me, see. I 
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didn't know who hit me. Could I get a warrant out for some-
body-
The Court: Don't ask the lawyer any questions. .Just 
answer tjie question directly. 
The Witness: I didn't know who hit me. 
Q. After the occurrence on the night of August 16th, did 
you or did you not go to the Police Station Y 
A. Yes, sir. 
Q. You went to the Police Station. At that time didn't you 
state in the presence of witnesses and the Police Officers that 
Holt hit you and then again you said that Floyd hit you, and 
then you said you didn't know who? 
A. ·1 said I didn't know who hit me. 
Q. When did you first learn who hit you? 
A. Let's see. This Foster boy came up the night I was hit 
and told me h(~ saw Rip Floyd hit me. 
Q. The Foster boy told you the night it occurred, August 
16th? 
page ·24~ ~ A. Yes, sir. 
Q. Then you did know, or someone told you or 
informed you, who struck you? 
A. Yes, sir, he told me that he hit me. I didn't know it to 
be a fact at that time. He just Raid he hit me. 
Q. The next day was the 17th f 
A. The next day. 
Q. The day following· the ni~ht it occurred Y 
A. Yes, sir, it was bound to be. 
· Q. Did you get the warrant that day? . 
A. I don't know if it was that day or the day after that. 
I think it was the 18th. 
Q. As a matter of fact, considerable pressure was put on 
you by the Police Officers to get you to g·et the warrant 7 
A. "\Vasn 't no pressure put on me. 
Q. ·what was said to you by the Police Officers Y 
A. I don't particularly know exactly what they said. They 
just ca~e out and asked me had I found out who hit me. 
Q. When did you have that conversation with the Police 
Officers? · 
A. That was on the, I think, evening of the 17th. 
Q. Evening of the 17th. Didn't you just testify to the Jury 
that on the night of the 16th the boy Foster came along to 




Ern~st G .. Floyd y. Commonwealth 
Lawrence Gilbert • 
143 
.A. Yes, he told me., but that wasn't no sign he did it be-
cause he said .so .. 
page 250 } Q. The Police Officers asked you next day if 
you found out who hit you 7 Which Police Of-
:ficers talked to you? 
A. Mr. Phlegar and Mr .. Franklin. 
Q. Who did most of the talking to you! 
A. I tliink Mr. Franklin. 
Q. That conversation took plac.e where? 
A. In front of my home. 
Q. At Reusens? 
A. My father's home., 736 Selene Street. 
RE-DIRECT EXAMINATION .. 
By Mr. Spencer: 
Q. Let me ask you this. After you went to the Police Head-
quarters, where did you go from there? 
.A .. I went to the hosJ>it:al. 
Q. How long were you in the hospital 7 
A. An hour and a half, maybe un hour .. 
Q. Where did you g'O from there f 
A. I went home .. 
Q. How long were you in bed? 
A. Well, I stayed off from work sixteen days. 
Q .. Away from work sixteen days, but you were able to 
come downtown the next day? 
A. Yes, sir, I came down on Saturday, yes, sir, th~ 18th. 
It was the 18th I got the warrant. Then my leg took the in-
fection in it and swelled up on me. It wasn't my 
page 251} head that kept me from work, it was my leg. 
Q. In any event, you were suffering somewhat 
from the injuries you sustained Y 
A. Yes, sir. 
Q. You didn't see who struck you T 
A. No, sir. 
Q. Did Mr. Foster claim at any time that he saw who struck 
you! 
A. Mr. Foster? No, sir. 
Q. That is all. 
(Witness stands aside.) ·, 
.. 
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MR. FOSTER, 
a witness called by and on behalf of the Commonwealth, hav-
ing previously been sworn, was examined and testified as f al-
lows.: 
DIRECT EXAMINATION. 
By Mr. Spencer: ·. 
Q. MF.· Foster, yon testified, I believe, yester4ay that you 
had seen this thing in Mr. Floyd's pocket (indicating the 
money pouch). 
A. Yes, sir~ 
Q. And'- i,t was attached to his belt by a s.trap. Look at 
that strap' and tell the Court and Jury whether that looks 
like the strap. 
Mr. Jester: I submit this is not a prope:rr question for re-
buttal. This is not proper evidence in rebuttal. I am object-
ing to it. 
· The Court: Why f 
page 252 ~ Mr. Jester: He had an opportunity to go into 
that on. direct examination. He was asked the 
question had he seen this thing. He testified, as I recall, he 
had seen it on Mr. Floyd's person. 
The Court: He is asking about -the strap, and only after 
Mr. Floyd went on the stand did you prove that was the strap 
attached to it. 
Mr.Jester: I except to the Court's ruling. 
Q. All right, Mr. Foster, go ahead. 
A. I never did get a close look at what Mr. Floyd had in 
his back pocket. He did carry that pouch or pocket hooky 
but this strap- here doesn't seem to me that it is the strap. I 
would not say for sure, but the strap I thought he had on 
there was larger than this in width. 
Q. You mean it was widerf 
A. Yes, sir. 
Q. Mr. Foster, was there any tendency on your part or any 
other Police Officer's that you know of to urge this man to 
get the warrant, or force him in any wise to get the warrant r 
The Court: He need not answer that. 
Mr. Spencer: There has been this accusation. 
The Court: We are not trying the Police Department. We 
are trying this man on the indictment, under indictment hy 
the Grand Jury of the City. It doesn't make any difference I 
I 
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whether the warrant was issued or whether no 
page 253 ~ warrant was issued. It is a question of whether 
he did maliciously wound the man or not. 
CROSS EXAMINATION. 
By Mr. Jester: 
Q. Do I understand you rlon 't know whether this 1s the 
strap or not? 
· A. That's right. 
(Witness stands aside.) 
,:. -
Commonwealth rests. 
IN JUDGE'S CHAMBERS. 
The Court : We will now take up the Instructions offered 
by the Commonwealth. Has counsel for defendant any ob-
jection to Instruction No. 1 Y If not, it shall be granted as 
offered. 
Mr. Jester: No, sir. 
COMMON"'\VEALTH'S INSTRUCTION NO. 1 (Granted): 
"The Court instructs the jury that under the indictment 
in this case, if warranted by the evidence, you may find any 
one of the following verdicts, to-wit: 
(1) That the accused is guilty of _maliciously wounding 
Lawrence Gilbert with intent to maim, disfig·ure., disable 01· 
kill him. The punishment for this offense is by confinement 
in the penitentiary not less than one nor more than ten years, 
or, 
(2) That the accused is guilty of unlawfully wounding 
Lawrence Gilbert with intent to maim, disfigure, disable or 
kill him. The punishment for this offense is by confinement 
in the penitentiary not less than one nor more 
page 254 ~ than five years or confinement in jail not exceed-
ing twelve months and a fine not exceeding 
$500.00, or, 
(3) That the accused is guilty of simple assault and bat-
tery upon Lawrence Gilbert. The punishment for this of-
fense is by confinement in jail not exceeding· twelve months or 
/ 
/· 
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,/ ){Y a fine not exceeding $500.00, or by both confinement in jail 
/ and fine within these limits, or, 
,/ (4) That the accused is not guilty.'' 
The Court: Has counsel for defendant any objection to 
Instruction No. 2 i 
Mr. Jester: No, sir. 
The Court: The Court will grant Instruction No. 2 as of-
fered by the Commonwealth. 
COl\tIMONvVEALTH'S INSTRUCTION NO. 2 (Granted): 
//"The Court instructs the jury in regard to the woundin~ 
of Lawrence Gilbert and the intent to maim, disfigure, disable 
or kill him mentioned in the instructions, as follows: 
(1) Wounding means the complete breaking or parting of 
the outer skin resulting from the use of some instrument other 
than nature's weapons or parts of the human body. 
(2) In the offenses of maliciously wounding and of unlaw-
fully wounding with intent to maim, disfigure, disable or kill 
as charged, such intent to maim, disfigure., disable or kill is 
an essential element which must be proved and there can be 
no conviction for either of these offenses in the 
page 255 ~ absence of such intent on the part of the accused. 
(3) Such intent means an intent to permanently 
maim, disfigure, disable or to kill. To constitute such intent, 
it is not necessary that there be in fact an actual permanent 
maiming, disfigurement or disabling or a ki1ling but the 
wounding must have been done with the intention to perma-
nently maim, disfigure or disable or to kill and not withjJJJ;-ent 
to inflict some temporary or inconsequential injury. 4'/ 
( 4) To constitute an intent to maim, disfigure, disable. or 
kill, it is not necessary that there be premeditation or de-
liberation nor is it necessarv that such intent shall have ex-
isted for any particular length of time, for it mav first come 
i!1to existence at the time of the wounding or at any previous 
time. · 
(5) The intent to so maim, disfig-ure, disable or kill may 
be proved like any other fact, by either direct or circumstan-
tial evidence; and if other facts, surrounding circumstances 
and conditions are proven which warrant and justify an in-
ference therefrom of the existence of such intent, the same 
may be inf erred therefrom.'' 
The Court : Is there any objection to Instruction No. 3 f 
Mr. Jester : No, sir. 
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The Court: The Court will grant Instruction No. 3 as 
offered. 
COMMONWEALTH'S INSTRUCTION NO. 3 (Granted): 
'' The Court instructs the jury in regard to the 
page 256 } term ''malice'' .as used in these instructions> as 
follows: 
Malice is used in it.s technical sense and may be either ex-
press or implied. It includes not only anger,!- hatred aud 
. reveng·e but every unlawful and unjustifiable motive .. 
Malice may be inferred or implied from the deliberate use 
of a deadly weapon in ~e absence of proof to the contrary or 
from any deliberate and cruel act done without reasonable 
provocation. 
It is not necessary that malice shall .have existed for any 
particular length of time and it may first come into existence 
at the· time of the wounding." 
The Court: Is there any objection to Instruction ·No. 4? 
Mr. Jester : Yes, sir. As to Instruction No. 4, I think the 
instruction in effect is a comment on the evidence, and is mis-
leading to the Jury. Particularly do I have reference to the 
last eight or nine words: uwhen used in a manner and under 
the circumstances in wbich it was used''. 
The Court: Instruction No. 4 will be granted as offered. 
Mr. Jester: Exception to the action of the Court. Ac-
cused by counsel excepts to the action of the Court on the 
grounds and reasons heretofore stated. 
INSTRUCTION NO. 4 FOR COMMONWEALTH 
{Granted): 
"The Court instructs the jury that any object or instru-
ment other than nature's weapons that is used in 
page 257 } wounding or doing serious bodily injury to a per-
son is a deadly weapon if it is likely to produce 
death or great bodily injurr when used in a manner and un-
der the circumstances in which it was used.'' 
The Court: Is there any objection by Counsel for Defend-
ant to Instruction No. 5Y 
Mr. Jester: No, sir. 
The Court: The Court will grant Instruction No. 5 as of-
fered. 
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. COMMONWEALTH'S INSTRUCTION NO. 5 (Granted): 
'' The Court instructs the jury that to constitute the offense 
of malicious wounding with intent to maim, disfigure> disable 
or kill, the wounding must be done with both malice and an 
intent to maim, disfigure, disable or kill. . And if the jury be-
lieves from the evidence beyond a reasonable doubt that the 
accused intentionally wounded Lawrence Gilbert and in no' 
doing acted with .both malice and an intent to maim, disfigure,. 
disable o::c kill him and did not act in lawful self-defense, then 
the jury should .find the accused guilty ef the .malicious wound-
ing charged •. ' '· . . 
The Court: Has Counsel for Defendant any objection to 
Instruction No. 6 Y 
Mr. Jester: No, sir. 
The Court: The Court wiil grant Instruction No. 6 as 
offered. 
page 258} COMMON"\VEALTH'S INSTRUCTION NO .. 6 
(Granted): 
"The Court instructs the jury that to constitute the of-
fense of unlawfully wounding with intent. to maim, disfig'Ure,. 
disable or kill, the wounding must be done with that intent 
but without malice; and if the jury believes, from the evi-
dence beyond a reasonable doubty that the accused intention-
ally wounded Lawrence Gilbert with intent to maim, disfigure, 
disable or kill him but the jury does not further believe, from 
the evidence beyond a reasonable doubt, that the accused 
acted also with malice, then the jury should find the aceused · 
gnilty of the unlawful wounding as charged unless they fur-
ther believe that the accused acted in Iawfnl self-defense 
within the law of self-defense as laid down in other instruc-
tions.'' 
The Court: Has Defense Counsel any objection to In-
struction No. 7 Y 
Mr. Jester: No, sir. 
The Court : The Court will give Instrnclion No. 7 as of-
fered. 
COMMONWEALTH'S INSTRUCTION NO. 7 (Granted)~ 
'' The Court instructs the jury that to constitute the offense 
of simple assault and battery, neither an intent to maim, dis-
figure, disable or kill, nor malice, need be present; nor is it 
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necessary that there be a wounding. Any bodily hm~t, how!. 
ever slight, done to another in au angry, rudge ot 
page 259 ~ revengeful manner is an assault and battery. And 
if the jury does not believe from the evidence be ... 
yond a reasonable doubt that the accused is guilty of either 
the malicious wounding with intent to maim, disfigure, dis-
able or kill, or of the unlawful wounding with intent to maim~ . 
diS'figure, disable or kill, or of the unlawful wounding with 
such intent., as charged, but does believe from the evidence 
beyond a reasonable doubt that the accused intentionaJly an~ 
not in lawful self-defense, in an angry, rude or vengef.ul ~an-
ner, inflicted any bodily hurt upon Lmvrence Gilbert, then the 
jury should find the accused g·uilty of an assatdt and' battery 
upon him, as charg~cJ-.'' 
The Court: Has Defense Counsel any objection to Instruc-
tion No. 8? 
Mr. Jester: No, sir. 
The Court: The Court will grant Instruction No. 8 as of-
fered. 
COMMON"\VEALTH'S INSTRUCTION NO. 8 (Granted): 
''The Court instructs the jury that words can never justify 
even an assault and battery and in no case will words either 
excuse a wounding with a deadly weapon or .reduce such of-
fense from a felonious wounding to a mere simple assault and 
battery:'' 
The Court: Has Counsel for Defendant any objection to 
Instruction No. 9 f 
Mr. Jester: Yes, sir. Now, as to Instruction No. 9 under 
sub-paragraph headed ''Third'': ''That such be-
page 260 ~ lief was reasonable under all the surrounding cir-
cumstances as they reasonably. appeared to tl~.e 
accused", I think you should add there "at the time of toe 
fig·ht", or however you want to express it. · · . 
The Court: The amendment w~ll he added "at the.time'', 
and the Instruction will be granted with that amendment. 
. ~ . 
COMI\IONvVEALTH'S INSTRUCTION NO. 9 
( Granted as Amenc'.lcc1) : . 
• ~ • 1 - .. 
' ' The Court instructs the jury tliat t11e law of Relf-<}efense 
is th"e law of necessity, or apparent necessity, and is available 
only to those who act honestly and in good faith and who _do 
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not seek or bring on the difficulty. Therefore, if it is proved 
by the evidence beyond a reasonable doubt or ~dmitted. that 
the accused wounded the witness, Lawrence Gilbert, with a 
deadly weapon and the accused relies upon a plea of self-de-
f ense, then you may not lawfully acquit him upon such plea 
unless you believe from all the evidence, at least to the ex-
tent of raising a reasonable doubt in your minds,. the follow-
ing things: 
First: That the accused honestly and in good faith be-
lieved he was in danger of weath or serious bodily harm at 
the hands of Lawrence Gilbert. 
Second: That such danger reasonably appeared to the ac-
cused to be immediate and imminent. 
Third : That such belief was reasonable under all the sur-
_rounding circumstances as they reasonably appeared to the 
accused at the time. 
page 261 ~ Fourth: That the accused in good faith be-
lieved it was necessary to wound Lawrence Gil-
bert only with the honest purpose of saving himself . from 
death or serious bodily harm at the liands of Lawrence Gil-
bert and not with some other purpose. 
Fifth: That he did not in fact wound the witness, Law-
rence Gilbert, after the danger or appearance of danger was 
passed.,,. 
: The Court: :Mr. ,Jester, do you have any objection to In-
struction No. 10 as offered by the Commo:q.wealth? 
Mr. Jester: Y cs. As to Instruction No. 10, I submit that 
this instruction is misleading as drafted, and it is not appli-
cable to the facts in this particular case. Furthermore, that 
there is no evidence in this case that this accused brought on 
any encounter or difficulty between these two men. If Your 
Honor will recall, not one single, solitary witness for the 
Commonwealth t~stified as to the starting of this fight save 
Holt. If you will go back further, you will remember Foster 
was standing middlcway in front of the Gas Company and 
didn't see it. Miller was standing in front of the '' T'' 
Tavern and didn't see it. Holt was with Gilbert and accused, 
but he was very hazy and confused on what he saw. He did 
say the :fight started up around Main Street. Miller said it 
was out of his line of vision. 
Mr. Spencer: I call the attention of the Court to the testi-
mony of the boy named Thurman Foster, who was 
page 262 ~ the Commonwealth's third witness, who testified 
he was standing in front of the Gas Company and 
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Holt and Floyd walked by him down towards the corner. As 
they passed by, they were talking, and he caught this much 
Floyd said to Holt: '' I am going to get him around the cor-
ner'', and Holt walked down as far as the corner and joined 
the boy and came back with him and he went around the 
·corner. 
The Court: I am inclined to think the first part of this 
should be stricken out and the rest given. The Court will 
amend Instruction 10 by_ striting out the words: ''is at fault 
or who deliberately seeks an encounter giving rise to the 
necessity relied upon to excuse the use of a weapon other 
than nature's own may not rely upon a plea of self defense. 
One who". 
Mr. Jester: There is no objection to the Instruction as 
amended. 
COMMO:NvVEALTH'S INSTRUCTION NO. 10 
( Granted as Amended) : 
''The_ Co-µrt further instructs the jury with respeet to the 
law of self-defense that one who is at fault in bringing on or 
who se-eks an encounter with another may not be acquitted 
upon a plea of self-defense unless, after the difficulty arises, 
lie breaks off the ·encounter and gives to his adversary all 
reasonable and practical notice of llis intention to br.~a~ off 
and end such encounter and then retreats as far as he can 
with reasonable safetv to himself and resorts to the use of 
a weapon only to save himself from death or serious bodily 
harm at the hands of his adversary." 
page 263 } The Court: Is there any objection to Instruc-
tion No. ll t 
Mr. Jester: No, sir. 
The Court: The Court will grant Instruction No. 11. 
COMMONWEALTH'S INSTRUCTION NO. 11 (G-ranted): 
''The Court instructs the jury that you are not to go be-
yond the evidence to hunt up doubts and that a doubt, to be 
a reasonable doubt and justify an acquittal, must be one that 
arises from a candid and impartial consideration of all the 
evidence; it must not be one that is engendered merely by 
sympathy or by a dislike of accepting responsibility of con-
victing the prisoner or that is merely imaginary or conjec-
tural; it must be a serious and substantial doubt of a material 
fac.t or facts necessary to be believed by the jury to find a 
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verdict of guilty; it is suc.h a doubt that if the same kind of 
doubt were interposed in the graver transactions of life, it 
.would cause a.reasonable and prudent man to pause and hesi-
tate, and that leaves your minds in that condition that you do 
not have an abiding conviction of the tmth of the charge. 
If you have a reasonable doubt as to the guilt · of the ac-
cused upon the case as a whole or as to any material fact or 
element necessary to constitute his guilt, you must give the 
accused the qenefit thereof. and acquit him. 
But if, after consid.ering all the evidence, you have an abid-
ing conviction therefrom of the truth of the charge, you are 
satisfied beyond a reasonable doubt. 
page 264 } If you believe from the evidence, beyond a rea-
, sonable doubt, that the accused is guilty of one 
of the offenses charged in the indictment in this case, but 
have a reasonable doubt from the evidence as to which one 
of such offenses he is guilty, yon should give the aceused the 
benefit of such doubt and find him g'Uilty of the least offense 
to which such doubt attaches.'' 
The Court: Is there any objection to Instruction No. 121 
Mr. Jester: No, sir. . 
The Court: The Court will grant Instruction No. 12. 
COMMONWEALTH'S INSTRUCTION NO. 12 (Granted): 
'' The Court instructs the jury that the burden resting upon 
the· Commonwealth to prove the accused to be guilty beyond 
all reasonable doubt of the offense and everv material element 
t};tereof, charged against the accused, does not mean that it is 
necessary for the Commonwealth to establish the guilt of the 
accused to a mathematical certainty or beyond all possibility 
of mistake or to do more than satisfy the jury that upon the 
evidence as a whole the accused is guilty thereof beyond all 
reasonable doubt." 
The Court : We will now take up tbe Ins tractions as of-
fered by Counsel for Defendant.· Is· there any objection to A f 
Mr. Spencer: No objection·to A. 
The Court: The Court will gmnt Instruction 
page 265 ~ Lettered A as offered. · · 
. ' . 
DEFENDANT'S INSTRUCTION LETTERED A 
(Granted): If · · 
'' The Court instructs the jury that the law presumes every 
person charged with crime to he innocent until the Common-
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wealth has established his guilt by evidence so strong, that 
there is left in the minds of the jury no reasonable doubt as 
to his g·uilt. This presumption is an abiding· presumption, and 
goes with the accused through the entire case and applies at 
every stage thereof until repelled by proof. 
And in this connection the jury is instructed that it is 
never sufficient that the accused, upon speculative theory or 
conjecture, may be guilty; or that by the preponderance of 
the testimony his guilt is more probable than his innocence. 
for until his guilt has been proved beyond all reasonable doubt 
in the precise and narrow terms as charged in the indictment~ 
the presumption of innocence still applies, and they must ac-
quit him.''// 
The Court: Is there any objection to Instruct.ion Bi 
Mr. Spencer: The Commonwealth objects to the granting 
of B upon the following grounds. That in the second line the 
word "when" isn't good English. He probably means "that". 
Further, the instruction does not take into consideration that 
the danger must appear imminent and immediate. 
The Court: We will make that amendment also bv insert-
ing the word "imminent" after the word "apprehend". Has 
Defense Counsel any objection to these amendments? 
Mr. Jester: No, sir. 
page 266 ~ The Court: The Court will grant Instructiou: 
Lettered B as amended. 
DEFENDANT'S INSTRUCTION LETTERED B 
(Granted as Amended): 
«'The Court instructs the jury that if Floyd was attacked 
by Gilbert, without fault on his part, and that Floyd hit Gil-
bert with an instrument when 110 Imel reasonable cause to ap-
prehend, and did reasonably apprehend, that Gilbert had a 
design and intention to do him serious bodily injury, and that 
there was reasonable cause for him to apprehend imminent. 
danger of such design and intention being· accomplished, and 
for the purpose of averting such apprehended danger, tl1e 
defendant struck Gilbert with an instrument, reasonably be.; 
lieving that such strikinp: was necessary to protect himseJf 
from such apprehended dang-er, then the striking of Gilbert 
was in lawful self-defense and you should acquit him." // 
The Court: Is there any objection to Instru~tion CY 
Mr. Spencer: Yes. That instruction tells the jury that ir-
respective of believing the nece.~~ity, he is excm;ed for hit-
ting the man. That is in the first paragraph. Then the latter 
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· paragraph adds another element. You have already told the 
jury in the f;irst sentence they may acquit him, although the 
accused diq.,1wt believe the danger was imminent and although 
the accusecl did not believe it necessary to strike him. 
The Court: Instruction Lettered C will be re-
page 267 ~ fused. 
. Mr. Jester: The Defendant by counsel excepts 
to the ruling of the Court in refusing to give Instruction C as 
offered for the reason that it contains a correct statement of 
the law, and for the additional reason that it is not covered 
by any other instruction offered by theaccused . 
DEFENDANT'S INSTRUCTION LETTERED C 
// (Refused) : 
'' The Court instructs the jury that if they shall believe 
from the evidence that the defendant struck Gilbert with an 
instrument, under a reasonable belief that he was in danger 
of being attacked or assaulted by Gilbert, as the facts and 
circumstances reasonably appeared to him at the time, he 
was excusable in so doing, though such danger was unreal. . 
lhe question for the jury in this case is not whether the strik.: 
ing of Gilbert might have been safely avoided but whether 
the defendant, in the circumstances in which he was placed, 
as reasonably appeared to him, if the jury believe that h~ 
was in such circumstances, might reasonably have believed 
and did believe it necessar-v to strike Gilbert in order to save 
himself from being assauited or attacked." 1/ 
The Court: Is. there any objection to Instruction D f 
Mr. Spencer: Yes. It tells the jury that the intent is a 
material fact before thev can convict him of as~ault and bat-
tery. · 
page 268 ~ Mr. tT ester: I will delete that portion and re-
offer it as Instruction D-1. 
The Court: That is already covered in the Common-
wealth's instructions. 
Mr. Jester: At the same time it is intermingled with other 
propositions of law. As I understand the situation, the de-
fendant is entitled to have the expression of law in his own 
w:ords to go to the jury. 
The Court: That is not the law. If the Court has in-· 
structed the jury properl~T once on the principle of law, that 
ends it. It is the Court '8 language, and if the Court has 
given an instruction that fairly states the principle of law, 
once is enough. The defendant, Mr. Jester, mav state the 
same proposition of law in ten different languages and the 
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Court do?r't have to give ten instructions merely to get it ·in 
the language of the defendant. . 
:Mr. Jester: You are going to tell the Jury to read the 
instructions in toto. They read this proposition along with 
-0ther thing·s. It is confusing to the jury. 
The Court: It is refused as being fully covered by other 
instructions. · · 
:Mr. Jester: The Defendant by Counsel will except to ihe 
ruling of the Court in 1·efusing to give Instruction D or D-1 
as offered by the accused. D-1 would delete ''assault and 
battery"0 so that the instruction would read as follows: 
page 269 } '' The Court further instructs the jury that the 
intent of Flovd at the time he struck Gilbert with 
the instrument, described in the evidence and indictment, is 
:a material fact in this cas~, and before you can, convict him 
of the offenses charged, that is malicious wounding, or un-
lawful wounding, you must be convinced, beyond all reason-
able doubt, that when he struck Gilbert he (Floyd) did so 
with intent to maim, disfigure, disable or kill Gilbert .. '' 
And the additional reason for excepting to the Court's rul-
ing in this matter is due to t_he fuct that while Instruction 2 
as tendered by the Commonwealth. incoi.-porates · a portion of 
the contents of Instruction D, it is stated in the conjunctive 
with other propositions of law which would be misleading 
to the jury from the defendant's pohlt of view. 
DEFENDANT'S INSTRUCTION LETTERED D 
(Refused): 
''The Court further instructs the jury that the intent of 
Floyd at the time he struck Gilbert with the instrument, de-
scribed in the evidence and indictment, is a material fact in 
1:his case, and before you can convict him of the offenses 
charg·ed, that is malicious wounding·, unlawful wounding or 
assault and battery, you must be convinced, beyond all rea-
sonable doubt., that when he struck Gilbert he (Floyd) did 
so with intent to maim, disfigure, disable or kill Gilbert.'' 
pag-e 271 } The Court: Is there any objection to Instruc~ 
tion EY 
Mr. Spencer: I think the word "reasonably" should be 
added after the words '' to be determined from the standpoint 
from which the accused". 
Mr .. Jester: I have no objection to that amendment. 
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The Court: The Court will grant Instruction E as offered, 
adding the word ''reasonably''. 
DEFENDANT'S INSTRUCTION E (I. ( Granted as Amended) : 
The Court instructs the jury that it is not essential to the 
right of self-defense that the danger should in fact exist. 
If to the .accused it reasonably appeared that the danger in 
fact existed lie had the right to defend against it to the same 
extent and untler the same rules which would apply in case 
the danger had been real. 
The acc~eµ inay always act upon reasonable appearance vf 
danger, a.tid whether the danger is apparent or not is always 
to be determined from the standpoint from whwh the accused 
reasonably viewed it at the time he acted .. ' ' ff 
The Court: The Comt will g-rant Instruction Lettered F 
as o:ff ered. 
.!~ 
DEFENDANT'S INSTRUCTION LETTERED F 
(Granted) : 
'' The Court instructs the jury that althongli mere threats 
do not of themselves excuse an assault, yet, if you beli<:'ve· 
from the evidence that threats were made bv Gil-
page 271 ~ bert against Fl«>yd, such threats are evidence to 
. be considered by the jury, in determining the rea-
sonableness and bona fideness 9f the defendant's plea of self-
defense and of his belief that}Hlbert meant to kill or do him 
some serious bodily harm.'' 1 ( 
The Court: Instruction Lettered G will be given with the 
amendments made by the Court. Is there any objection to 
the amendments 7 
Mr. Jester: No, sir. 
DEFENDANT'S INSTRUCTION LETTERED G 
/;· (Granted as Amended): 
"The Court instructs tl1e jury that if they believe from tT1e 
evidence in this case that the defendant witl10ut fa.ult on his 
part was assaulted by the victim with sncI1 violence as to 
make it reasonably appear to the defendant at the time that 
the victim manifestly intended and endeavored to take his 
life or do him some great bodily harm and that tbe danger 
was imminent and impending, then in that case the defendant 
was not bo~nd to retreat but had the rigl1t to stand his 
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ground, repel force with force and if need be kill bis adver-
sary to save his own life or prevent his receiving great bodily 
injury, if it reasonably appeared to him at the time neces-
sary to do so, and it is not necessary that it shall appear to 
the jury to have been necessary." // 
The Court: Is there any objection to Instruction HY 
Mr. Spencer: It is a repetition of E. 
page 272 ~ The Court : It is not altogether repetition, 
while some things are repeated. I will give fo-
struction H as offered. · 
DEFENDANT'S INSTRUCTION LETTERED H 
/· · ( Granted) : 
'' The Court instructs the jury that in passing upon the 
danger, if any, to which the accused was exposed, you will 
consider the circumstances as they reasonably appeared to 
the accused and draw such conlusions from these circum-
stances as he could reasonably have drawn, situated as he 
was at the time; in other words, the Court instructs you that 
the accused is entitled to be tried and judged by facts and 
circumstances as they reasonably appeared to him and not 
by any intention that may or may not have existed in the 
mind of Gilbert.'' / / 
(~fter having· been instructed by the Court and hearing 
arg·uments of counsel, the jury retired to their room to con-
sider of their verdict.) 
VERDICT OF THE JURY: 
"vVe, the Jury, find the defendant Ernest G. ],loyd g'Uilty 
of malicious wounding as charged in the within indictment 
and fix his punishment at six years in the penitentiary.'' 
(Signed by Foreman of the Jury) 
Mr. Jester: I would like to move the Court to set aside 
the verdict of the jury as being contrary to the law and evi 
dence in this case. 
The Court: The motion is overru1ed. 
page 273 ~ Mr. ,Jester: Now~ if Your Honor please, I 
would like to move the Court to suspend the ex-
ecution of sentence to give us sufficient opportunity for the 
stenographer to prepare the record. I want to move al!:;o 
for bail to be allowed him at this time. 
I would like to incorporate in my motion to set aside the 
iss Supr~ilie tjofiH oi App~t1~ 6f tif~iiiit 
v.«· }di¢t. tlies~ ftti·tJiei· grpuµtls : Foi- ti1e erfor$. ~.ommii,tea oy 
t e CotlH ih. e~cli:icling· c~rt~hi hvid~hce .~iid Ui~ ~ctm\ssfori of 
c~i·HHh evi<l~iice. ovei· the dojectfoii of .lJef~ndant 's:. CoUnsel; Js well as the grhnthig· or ceHaiH iiistructidiis aiid tlie reject~ 
ing of other instructions offei·ed by the Dhf eticlaik . 
Th~ Court: 'l'he,motion is.still overruled. The .Court ,or-
ders lt stay of execl;ition of tll1e ·&eiitehce f6r ~~peH&t df sixty 
q~y;~,; ~n1. oh ~,~Hio~ biH}}~a) ~~ ~m;;~e~ .acc~;~ed, }9 J;tppe~r 
~ei:e_ .. b.e£o.rt}fos. Y.?UT_! 0~ t~e, ~-~xtw1th 1~~r ~roin tlus day, or 
at such sooner time as tliIS Court may oraer. 
page 274 ~ CERTIFICATE. 
I, S. Du Val :Martin, J uage or the Corporation Court for 
~h~ Q.itJ; ~of ~y11c~bui:gi.Y~.rgj1~i~, ·"th?)~r~~-ic'l~-~ :<~~ei\-tl1~ Jor.e-
t_qipg tr. ial._)~f .. ~ Q.9p. 1mqnwe.~l-~l~. of. ,.Yir.g~~1:n~ ,v,ersuf E.rp~~,t G .. ,.
Jf.JpycJ.1,.ih .Sf\id qQ-llr;t, ~t ~Y.W~h,b1p:g, Vijrgjn~~, .. 9~.J~ept¢1*J?..~:t: 
i7,tli, ftltc1 .. ~8th; 19~~.,: dR, .~.¢i;tJ~r th~t)h.e .. ~or~.g.qi~· .. .ir( ;~ tn1~e 
a~~cl,co~·reGt 1~9PY,N1<l, report of _th~! .~.-\:~c}~nc~ rfl~dJ~ced, t:lw.,tri-
4"e1~~~ .. reJ~c~ec_l, ,~11, .of . the,, iii~~nrntiQjlf,,. pffereg; ,il}J:.llellq~q; 
i.p~ap~e.ct ,aricl, r1ef~1-~e~l, .~P, gu9~Ji(ms ... ;rai~~.d, ~.ll,..}I)?,t!Rn~ .. : &ncl 
f'.U t,l),H¥g~ t}~e:i;~oj1, ,,vit~~ l ~h~. ,o~j~ctiAllS ai).c.1 ~x,c~ntw~1s .. qf,.the 
wsp{qt~Y.~ .• P~~:tiesH,as. N~ei:~jg s~.t f pi;th,-. ~incl. .PJ~;t ip~W~~ts 
of, ~he trial of the stud case, except Def enR-~t.'s.-, J~;~1J?~t~ 
No. 1 (photograph), No. 2 (leather pouch) and No. 3 (leather 
~tr~1p),.-.w-~~~h ~1.~y~ .~e~n .i~1itif:l.led: PY .m~ .f9r1 ltJ;ie~ purp<>.l?~ .of 
~~¢rihflcatJP.Jl, ~~ Jt I~ agr~~cl llXJh~ .. paxt1e.f11 Ji.~r~to, ,by .C.9UUr 
sel, that they will be fonvarded to th.~ JS,1;i11rew~. C.9.u~t o.f 
Appeals of Virginia a8 a part of the record in this cause in 
lieu of certifying J~ s.~td>.Q.o~irt .. copi~~- pf.J~~id exhibits. 
, jJ~~} ~qJvrt.~~~-1:. ~RrtifY,;Jl.1~t .t~~I ~t!?rn~~Jor }thej]v!ll-
nwn:w.eaJtllhad reasonable J1Qt.1ce ll1 wr1t.lllg'i given o-y cpuns.el 
for t:11e .~ere;~1c1~~.i.~~ .~r .. m.e ~i~~.ah~1.~1a·r~: ~J~~ !\tfo. Nre~oif 
report .of tlle evidence addu~ecl, the evidence rejectd, all o1 
the, insfruc;.tiqns off ere~l.,. a:q1~n_der.l,. granted and refused, all 
questions raised; all rhotioJ1s aiid all rulings thereon, objec-
., i '.:.. ti?.ns.,~nd .. ex~~P.tiio!1s ~rp,d,,«;>t~er .JneN~pt~: of..~he 
page 275 ~ trrn,11 and. th~ e~I~11?1ts. ~v<?~m .be t~J\~~~e~1, a.~g p~~-
. sented to tbe undersignecl for signature ana tth-
thentication. . 
Given utt~lei· mv hahd tHis tlie 23rd aav of ~ovemb~r 1949, 
fltli_iii sixty daj1s'' afHfr the e11fry of tlie fiilhl juclgm~1it ih ~aid 
case. 
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I, H. H. Martin, Clerk of the Corporation Court for the 
City of Lynchburg, Virginia, do certify that the foregoing 
report of the evidence adduced, the evidence rejected, all of 
the instructions offered, amended, granted and refused., all 
questions raised, all motions and all ruling·s thereon, objec-
tions and exceptions and other incidents of the trial of Com-
monwealth of Virg'inie vers'lts Ernest G. Floyd, together with 
the original exhibits therein referred to, all of which have 
been duly authenticated by the Judge of said Court, were 
lodged and filed with me as Clerk of said Court on the 23rd 
day of November, 1949. 
HUBERT H. MARTIN, 
Clerk of the Corporation Court for the 
City of Lynchburg, Virginia. 
page 276 } I, H. H. Martin, Clerk of the Corporation Court 
for the City of Lynchburg, Virginia, do certify 
that the foregoing is a true and correct transcript of the 
record of the case of Commonwealth of Virginia versus 
Ernest G. Floyd, and I further certify that notic.es as re-
qui red by Section 6253-f and Section 6339 of the Code of Vir-
ginia, as amended, were duly given as appears by paper writ-
ings filed with the record of said case. 
The Clerk's fee for making this transcript is $12.75. 
Given under my hand this the 25th day of Nov. 1949. 
HUBERT H. :M:A.RTIN, 
Clerk of the Corporation Court for the 
City of Lynchburg·. Virginia. 
A Copy-Teste : 
l\f. B. WATTS, C. C. 
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